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Sit Francis Hollis verſus Sir Nobert Cn. 0 


* i E Defendant's F ather was Tenant in Tail, and Covenant. 

the Defendant was his eldeft Son and peir, and up- 
Y on the Harriage ofhis Sitter with the Plaintiff, he 
and his Father enter into Articles to pap 5000 1. 
and to ſecure it in Manner following; and then in one of the 
following Articles there are theſe Mods, viz. Whereas a Fine 
js intended to be levied, by the Defendant and his Father, of ſuch and 
ſuch Lands, they do Covebant and Agree that it ſhall be forthe Se- 
eurity of the ſaid Portion; the Defendant's Father dies, and 
the Eſtate defcends to the Defendant ; and the Plaintiff 

erhibits his Bill to compel the Delendant to levy this 

Fine; and upon this two Quefffons were made: 

1 Whether upon thele Articles an Adion of Covenant Vide poſt cat 
would Ret : 64. 
2. Admitting that it will lie, whether upon the whole 
Matter it be d fo2 this Court to compel the Erecu- 

tion of this Agreement by levping the Fine, oz to leave 
the Plaintiff to his Remedy at Law fo: Damages. 

To the firſt Aueſtion, It was argued by Serjeant 
Maynard, that an Acton of Covenant would well lie, foz 
he laid it foz a G20und, aud it was agreed by the Lo 
Chancelloꝛ and the Counſel of the other Part, that where- 
ſoever there is an apparent Agreement of the Parties 
that an At ſhall be done, though there be no exp2eſs _— 
0 


1 Rol. 519. 


Agreement | 
executed in 
Specie. 


De Term. 8 Trin. 1676. 


amount to a Covenant; and he cited the Caſe of Maynard 
and Norwood, Hil. 13 Car. Rot. xo91. where there was an 


Agreement fo2 the Payment of Boney, and then theſe 
Mods followed, viz. And it is the Intent of the Parties that 


it ſhall be ſecured by Bond; this was held to be a good 


Covenant; 70. Bret and Cymberland' 8 Caſe, 1 Roll. 518. 


and 1110 r. Rpt. 221/Baſhall ytrſtis Scott, Termo? foz 
99 Pears, 74. B. and C. ſhall ve ſo long, grants over 
his Term, and there are theſe Mows, And the ſaid . 
is living, held a good Covenant. 
And the Attozney- General- and Solicitoz, who argued on 
the other Side, agreed all thoſe Caſes, becauſe there it 
doth appear, that there was an Agreement of the Parties, 
and he agreed the Cate ot Walker! and Walker, 1 Rol. 519. 
and he ſaid in Indentures of Appzenticeſhip, there are no 
Wozds but the ſaid J. S. ſhall do fo and ſo, and pet it 
was always held a good Covenant. | 
But here appears no Agreement, only a Recital, that it 
is intended that a Fine ſhall be levied, . and that wall not 
make a Covenant, foz it is almoſt in every Marriage 
Settlement, Whereas a Marriage is intended to be ſo. 


lemnized. &c. and yet if, one ok the Parties will not mat: | 


ry, no Acton of Covenant will lie. | 
ut to that it was anſwered, That the Caſes are not 


_alike,.fo2-here- in the pꝛecedent articles there is a Cove 
nant to give further Secuxity, and then come in theſe 


Wozds, and ſo taking all together, certainly the Intent 
of the Parties doth well enough appear. 

Ann to this firff Point, it was held by the. Lozd” Chan- 
cello? Finch, that an Action of Covenant would well enough 
lie upon theſe TWo2ds, fo2 taking all together by coupling 
the Covenant to fecure with this Article, it fs very plain 
that it was intended by the Parties; and he ſaid whatſo- 


5... ever doth amount to a Collective Intent to do an Ack un- 
1 Nol. 519. 


der Hand and Seal, will make a Covenant; as a Leaſe 
made pielding and paying a Rent to a Stranger, though 
the Reſervation. be void, yet an Action of Covenant will 
We} 5 

To the cecond Queſtion, it was argued that the Party 
ought to be left to his Remedy at Law foz Damages, and 
not to compel the Execution of the Agreement, becauſe 


when the Defendant ſealed theſe Articles he had no Eſfate 


in him, and if he had levied. a Fine, ft could only have 
TOE by EO to W n a Right, and though he 


bath 


* — * v 24, : * » 
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hath now an Eſtate in him, yet he ought not to do it, ha. 

ving no Eſtate in him at the Time of the Articles; ann 

this may be dangerous in reſpeft that it is ten Peats unte hst Aol 

the Sealing of the Articles, and there may be Incumbꝛan⸗ 180 5 

ces that by this Means would be avoided, and here the 
Plaintifk may have his Aﬀfon of Covenant, and ſatisfy 

himſelf by the perſonal Covenant; and Mz. Solicitoz cited 

Sir Richard Minſhall's Caſe, where there was a Covenant. 
that all Fines to be levied ſhould be to ſuch Uſes, and af- pine © vis. » 

terwards a Fine is levted and other Uſes declared; and it 

was held that an Action of Covenant would well lie. 

But the Loꝛd Chancelloz decreed the Levying of the Fine, 

fo2 although the Defendant had no Effate in him at the 

Time of the Articles, and ſo if the Bill had been then er: 

hfbited, it was not in his Power to have done it, vet that 

is no Reaſon why he ſhould not be compelled to do it, nom 

it is in his Power; and it may be a Queſtion whether oz 

no, if a Putchaſer came in without. Notice, the Lands 

ſhould be bound by this Agreement in Equity; and ſo it 

was decreed that the Fine ſhould be levied. ss. 
And it was ſaid in this, Caſe that if a Man covenants | 

to do a Thing that is not in his Power, this Court will : 

UE: -:i+ 5+ 0969 5 noe att ce 209 


1 8 * . 
I 


Bulſtrod and Letchmere. C) 


1* was ruled fn this Cauſe, upon a Demurrer to a Bill tmp of 
1 exhibited fo2 the Diſcovery of Deeds in the Defendant's ; 
Poſſeſſion, and of the Contents of other Deeds which he 
had ſeen of Pz. Dingley's Eſtate, that the Dekendant be- 
ing a Counſello2 at Law ſhall not be bound to anſwer 
concerning any Writings which he hath ſcen, noz koz any 

Thing which he knoweth-in the Cauſe as Counſelloz; but 
if any Thing came to- his Knowledge befoze he was a 
Counſelloz, oz upon anp other Account, he ſhall have 
the Paivilege of the Bar, and is not obliged to anſwer ; but 
a Caſe was cited in Bridgeman's Time, of Morris and Clay- 
ton, that they being but Scriveners ſhould not have that 
Paivilege ; and the Lozd Chancelloz made it a Doubt, 


if a thing were revealed, under the Condition of Secre- 
cp to one that was not a Barriſter, whether oz no he 
would oblige him to anſwer. 4 e 


— 


C 1 


— r 
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8 2 | 
enn was hel by the LozÞ. Chancelloz, that if tivo Jil 
— bs *Sill in. this Court, and one 50m: 
leaſes, this ſhall not in any Reſpet * the other, but 
56 ol PCerDs 96 


(s b.) 
medien AY Inaizio al never be granted upon a Bill, and 
Affidavit to tay any Pꝛoceevings at Law, till the 
Defendant pꝛaps a Dedimus, 02 is in Contempt. 
In Injunijon upon a Dedimus muſt never be granted 
concerning the Poſſeſſion, but only to tay Pzoceedings at 
Law, and Jordaine a Clerk of this Court was under pe, 
FF ſevere Kunze fo s out my an one, 


0 Rk . Lord Gris Caſe. 


= He purchaſed Lands. in his eldeft Son's Name; the 
bake Boney was pafd by him, but the Deed mentioned it 
and to be paid by the Son, and an Acquittance was given fo? it 

* potca® tg the Son; the Father took the Pyofits all his Life, and 
diverſe Teſtimonies there were of each Side, ſome ſeeming 

to imply a Truſt, and others the contrary : But here the 

Lo2d Chancello? lald down this Maxim, That when a Fa: 

ther purchaſes Land in the Son's Name, prima facie this 

tall be intended a P2oviſion fo: the Son, and ſhall never 

be taken to be a Truſt without mof clear Evidence any 

 Paoof, unleſs ſome pꝛecedent Declaration can be p2oved ; 

Poſt Caſe 36, fO2 if a Father purchaſes Land in a Son's-Name, intend⸗ 

212. fing it a Pꝛoviſſon fo? him, he ſhall not afterwards raiſe a 
Truft upon this fo2 himſelf by any ſubſequent Declaration; 

but perhaps there may be ſuch ſubſequent Circumſtances 

as may imply a p2ecedent Declaration; but in this Caſe 

he would give no Judgment, dut perſuaded an Accommso- 

Row: 


(7. 7 | 
Mortgages 1 A. B. and C. have thꝛee ſucceſive Moztgages of the 
Tel Caſe 13: 1 ame Land, and C. that is the laſt Moztgagee, buys 


in the Moztgage of A. the firſt Moztgagee, B. the ſecond 

MWo2tgagee ſhall not be let into the Moztgage upon the 

Payment of the Money that was due to A. unleſs alſo he 

pay what was due unto C. unleſs C. had Notice * the 
02 


In Curia Cancellaris. © 


Hoꝛtgage unto B. befoze he took his Boztgage; fo2 C. be- 
ing in Poſſeſſion and having a Title at Law, Equity will 


not put him out unleſs Notice can be p2oved, fo? if he 


-* 


took a Mortgage, not kngping of the Yoztgage to B. there 


was no Default in him. | 5 
And ſo it ſeems to me, that if A. have a Boztgage of 
Lands, that are akterxwards moztgaged to B., if A, lends 
moze Pqney afferiwards upon the ſame Qoztgage, he 
ſhall bald to Tatiofy bimſelt both Dung, yleſs he had 
Notice of the Moztgage to B. befo2e he lent the laſt 


1 


Fraud. 


bis * Relation, o: one * may be 0 to ds 


Lord of Banbury's aſe, 
2 4 , £ hf, ger 2 72 e LA 

Hö t of Banbury voluntarily makes a 2 1 
fo2 Minety⸗nine Pears, in Truſt fo? raiſing 60001. 
_. fo2 his Childꝛen, wy 8 Power to revoke it with 
_ ==>" the Content of his Lady and thzee-moze of her 
ie afterwards he having Occaſion fo2 Boney, pꝛe⸗ 
vaſls with his Lady and the other thzee to conſent to a 
Revocation, which they did ſo far as to charge it with 
2000 l. which my Lozd .bozrowed of Sir —— Huit, and then 


to be ſubjet to the firſt Charge; afterwards his Lady dies, 


this deing ſettled upon her fo2 a Jointure, and the Join⸗ 


ture Settlement took Notice of this Power, and the Re- 
- vocation, and the Moztgage to Str — Huit, but it did 


not appear either by the Mo2ztgage to Sir Huit, 
oz by the Jointure Deed, whether 02 no this Revocation 
Firſt Point, Whether 02 no this firſt Settlement, being 


voluntary and with a Power of Revocation, ſhould be 
held Fraudulent within the Stat. of 2 Eliz. o: not; and 


as to that my Lozd Chancelloz held that it ſhould not, be- 
cauſe this was not an abſolute Power in my Lozd, but 
be muſt have the Conſent of his Lady and the other thee. 

And upon that he took this Difference, that if a Man 
reſerves ſuch a Power, with the Conſent of J. s. who is 


oy Command, that wall be Fruudulent within the Sta- ne 62 rf | 
tute ; but if it be with the Conſent ok others, as here ft - 
was of his Wife's Friends, who cannot be ſuppoſed to 
conſent but upon very goed run theve it will not 
be kraudulent. 1 3617} 
And he cited Bennet's Cate, 19 Jac. where it was adjudg: 
ed, that a Gzant of an Annuity with a Power of Revoca- 
tion, P20vided' he ſettled another Annuity. as good, was 
not within the Statute; and he ſaid in that Caſe the 
Lo2d Hobart held, that if it were a Power to revoke--with 
the Payment-of 9 only, that ſhould make it not within 

the Statute. 

Second Point: ve held here was a ſufficient Notice, fo Wc 
although the Tonveyance, that mentioned the Revocatt- 
on, did not recite it in hæc verba, pet when there was 
Notice of a Revocation, the Parties ought at their Peril 
to inquire into the Execution ok it; and he ſald it was 
held in my Lozd Crawly's Caſe, that where there is No- 
tice of a Power to revoke, the Parties at their Peril 

muſt look to the Execution of ft. 


And he fatd that where a Pan doth,-with good Advice, 5 


make an honeſt Settlement-fo2 the Suppozt of his Fa- 
mily, ik it were not fraudulently made. it Hall not be let 
Log: without great Irrer r eh 2 


| Wheeler verſus Whitall & a. 


: JP.» Wheeler having five Daughters deviſes his * ta 
William Wheeler his Son, and the peirs Male of his Bo. 

dy, Remainder. to William Wheeler and his Peirs, upon 

Condition that he ould pay 5ool. to luch of hts Daugh- 

| ters as ſhould be then living. 

And ik Sir William Wheeler ſhould refuſe to pay. the 

. he deviſed it to- his Daughters and their 

eirs. 

Sir William Wheeler dies, living William Wheeler the 

Son, who was Tenant in Tail, and deviſed: this Rever- 

ſion to William, the eldeſt Son of his Couſin Jo. Wheeler 

of B. whereas his eſdeſt Son was named Andrew; Willi. Miſnomer. | 

am Wheeler the Son dies without Jllue; Andrew the laſt 

Devilee 'refuſed to pay the 5001. to the Daughters fox 

thee Pears, but now p2ofered to pay it, p2ovided he 

rd.“ have the Latid. An this Caſe two Dueſtions were 


— — | | » | | 1. Whe- 


Ol 


: 7 


— — 
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1: 0.21. 21%. Whether Andrew Woclb take by the Devile, being 


2 Roll. 44. fn mod? And foz that it was held clearly that he you 


| Forfeiture by 


Breach of 
Condition. 


becauſe though his Chaſſhian Name was miſtaken, 


there | was Certainty ſuffictent to aſcertain him, => 
that was ſo clear that the Counſel vid not much init 
pon it. I 
But the Gzeat Queſtion was, Whether oz no, when 
Andrew had fozfeited his Eſtate by Refuſal to pay the Mo⸗ 
Hey,” he chould now in Equity. be admitted to tender the 
Woney and Damages, and de reſtozed to the Effate, ag 
a' Mortgage ſhould in caſe of a Poztgage forfeited 2 
And a Caſe wos cited between Wallis and Grymes, where 
the Condvitton' fo: Payment of the Poney was pece⸗ 
Dent to the Effate ; aud pet, though the Money was not 
paid in Time, the Party was relteved here. 
Another | Caſe between Puliſton and Puliſton was cited, 
where a Deviſe was to his Wife, of Goods, &c. foz the 
Pwyment of his Debts; upon Condition that, if A. div 
pap the Debts in ſuch a Time, be ſhould have them, 
A. did not pay the Monep in Time, and yet he had 5 


| ner here koz the Goods, upon Payment of the Boney 


terwards; becauſe in theſe Ct Caſes the Condition is wy | 


upon as a Security only-foz fo much Money; and where 


it is ſo this Court will give Relief. 
And Keck ſaid that the Difference was taken by the Low 


Chief Juſtice Hale, in the Caſe between Fry and Porter, 


between a Condition ko: Papmtut ot Ponep and a col. 
lateral Condition; fo2 where the Condition is collateral, 
as it was in that Tale, not to marry without the Content 


ot luch a Perſon, there the Marriage without Conſent is 


un ablolute Fozfeiture, ff there be a'Limitation over, be. 
cauſe there can be no Recompente given fo2 that; but 
where it is fo: Payment of Money, though the Money 
de not pald at the Day, pet Payment afterwards with 
Damages is a Satisfaction. 
And that was the Reaſon of the Caſe of Davis and Hat. 


ton, fo that was a Marriage without Conſent, and a Limi⸗ 


tation over; and there this Court will give no-Relfef 9- 


gain the Perlen to whom the Eftate.1s limited ober. 


_ Striiineſs\ of Law the Eſtate: were fozfeited by the Non- 
payment of the — * although I were an expꝛels 


But note; It there be no ane over, ſuch a Con⸗ 


vition is only in Terrorem. 
And in this Caſe the Lon Chancelloz beld, that this _ 


Condition being fo2 Payment of WYoney, although in 


Limit 


7 1 
Wy 4 


"0 Mt et - bs 3 tet 
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r to the Daughters, yet this was but! as it were 
a Moꝛtgage oz Security of Money, and the Daughters 
being pald the lald Boney and Damages; they were at no 
Damage; and ſo decreed that 4 Andrew paying the fame 


* have the * 
| | (10.) 
- Phillip werſu Phillis, . 


. 


O55 E W. P. was Uncle both to the Plaſhtiff and De 
kendant, and having lent the Defendant Tha thouſand 
Pounds, he makes his Will, and by it doth deviſe, that 
after- his Debts paid, the Reſidue of all his Goods, 
Chattels, Debts, Shipping, &c. ſhall be divided betwirt moiety de 
the Plaintiff and Defendant, his Nephews, and makes we. 
we Defendant Is Executoz, and dies. The Dueſtion 


tits, 
I. Whether 92 no this ac. would be thꝛowed into 
Hotchpot amongſt the Teſtatoz's Eſtate, to be divided 
betwirt. the Defendant and the Plaintiff, with the Reſi- 
due of his Goods, 02 whether the efendant ſhould not have 
a Molety of the Reſidue, beſides this 2000 l becauſe this 
Debt was ertinguithed, as was objetted, by the Defendant's * Co. 73. 
being made Erecuto? £ 
And to this it was argued, that it ſhould not, for al- 
though, ag it was agreed, a Debt due from an Executoꝛ 
ſhould be 'Aﬀſets in Law to a Creditoz; and ſo in Equity, ates 
tik a particular Sum were given fo2 a Legacy, and there 
were not 'Afſets beſides, it ſhould be Aﬀets fo2 this Legacy. 
But here it was urged by Yz. Attozney, that this Cale 
differs from that, fo2 there is an apparent Intent of the Te- 
ſtatoz, that the Legatee ſhould have ſo much; but here is 
only a Deviſe of the Reſidue after Debts, and no appa- 
tent Intent that this 20001: ſhould be computed in with 
the Reſidue ; and then the Debt being in Law extinif, 
there is no Reaſon to revive it when no Intent of the 
Teftato2appears. Eo” 
ut the Lom Chancelloz held clearly that it would . 
nut de extiuct, dut ould be caſt in with the Reſidue of the 
Eſtate, eſpecially in this Caſe, where Debts are partitu „ 
lariy mentioned; and this was a Debt at the Time of the 
making or the Mili; and if the Mod Debts had not been 


in, J believe it would ve been all one, but that mave 
it * — E : 


e, * Pa 


A | 
/ 

ny 

< 

4 


ith 
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And it was averred in this Caſe, and agreed per Can- 
eellar', that if an Executox have a Leaſe fo2 Years, deter. 
minable upon the Life of J. S. which is by-a reaſonable 
Effimate wozth z00 l. if the Executoz will not ſell this, 
but keep it, and J. S. dies in a ſhozt Time, yet he chall 
anſwer the Ualue of it at the Time of the Death of 
the Teſiato2 ; fo2 it was his own Fault that he would 
not ſell it; and fo on the other Hand, ik he ſhould keep 
it, and J. S. ſhould live fifty Pears, he ſhall anſwer fo2 no 
moze, becauſe here is a contingent Gain; but it might 
have been a Lofs; and as, if it had been] damnum, he 
ſhould have bozn tt, ſo being Gain he fthall receive it. 
* Another Point was, Whether Plate ſhould paſs by 
rat s 5 the Naine ok Pouſehold-Stuf; and it being Plate that 

was in common Uſe about the Houſe, the Counſel would 
not ſtand upon it but that it ould; but ff it had been 
Plate laid up, it ſeemeth that it ſhould not. 
Property. Another Point was, The Teſtatoz had lent the Plain. 
tiff 400 l. and after did declare that he had given it him; 
whether this ſhould be put in Hotchpot ? And per Can- 
celb it ſhall ; fo2 if it were a Debt at firſt to the Teſtatoz, 
he ſhall not afterwards talk himſelf out of it. — 


Money upon 1 * a Caſe between the Heir: and Executo2 of a 
a Mortg28, 1 gagee, who ſhould have the Boney due upon a 
Heir or Exe- Huge fozfeited, which was made to the Moztgag 
cutor ſhall hig Heirs, It was declared by Lozd Chancelloz 


have it. 


nch, 
1. That when, upon a Poztgage, Money is made pay- 
poſt Caſe 17, ble to the Þeir oꝛ Erecuto2, there befoze the Day, oꝛ at 
144 the Day of Payment, the Moztgago? hath Eleſtion to pay 
- ft to which he pleaſeth ; but after the Day of Payment 

is over, and the Moꝛtgage fozfeited by Law, though 
Equity doth give the Moztgagoz Relief, ſo as upon 
the Payment of the Money he ſhall have his Land; yet 
Equity will not revive the Eleftton of the Moꝛtgagoꝛ to 
pay it to the Þeir o2 Executoz; but then he ſhall be 
fo2ced to pay it to the Executo2, becauſe it came out of 
the perſonal Eſtate of the Teſtatoz, and thither it ſhall 
But ik in the Moztgage neither Peir noz Executo2 
be mentioned, then after the Death of the Poztgagee 

the Law determines it to be paid to the Erecutoz. 
And in this Caſe the Boney was decreed to the Exe- 
cutoꝛ. apts . 

. Ws | : Nota, 
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„ 364 1 " bert. | 
| 5 Wot, "Thar it t was ta by. Low: > Oo Ke That: pre- 
an Eſtate be made in Truſt. foz thzee'Perfons; Und: two Je. 
refuſe, the other ſhall dave the whole Cru. Jon. 41g. 
But Serjeant Maynard held the contrary, and laid it del. 355 
was not like an Eſtate at Law paſſed by Deed, fo2 there | 


when one ok the Parties refuſe, the Deen 1 voin as to 
. ee Uifferentiarti.” ne öl 


Mr. Ruſtiworth's Caſe. e at 0 


1 was held that if a Col ege [Leaſe be moztgaged, and Mortgy 
the Moztgagee tenews his Leaſe, that this hall be &. 


fo the Benefit of the Moztgagoz, paying the Moꝛtgagee his 
Charges; and per Lozd Chancello? the Leffee of a College, 
&c. hath a Tenant-Right in France and all other 'Places 
almoſt but here, and the College are bdund to iet him 
renew, but the Law is not lo here; but however the 
Moꝛtgagee here doth but graft upon his Stock, and it 
hall be foz the e eee Benet. 


& 
; 
N 1 


| Cockes werſu Sh ett I n. ©) 


"IVE ſucceive Po1tgagees of the ſame . the fifth Subſequent 
' Poztgagee buys in the three ürſt Moztgages, and . 

then erhibits his Bill againſt the Poꝛtgagoz to exclude pgeeden 

him ok his Equity of Redemption, and -hath the LO — 

decreed to him abſolutely. _ | 

In this Caſe it was held per Roche .Chancelloz, = 

1. That the fourth Moztgagee had an Equity of Re- Ante Caſe 7, 
demption, but pet he "ſhould not be let in to redeem 

unleſs: he ſatisfied the fifth Boztgage, which was lub⸗ 

ſequent to his, as well as the other thzee that were be- 

koze it; koz when a Purchaſer. 02 Moztgagee lays out 

his Money bona fide, not -having any Notice ot the In- 

tumbzances, he may fo2tify- his Eftate-and Title as well 

as he can, and when he hath got a Title in Law in him, 

as here he hath by the pꝛecedent Moꝛtgages, this 

Court will never tanke it away from him, without re- 

— bim all his Money that be is out upon it. 
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Mopztgagee ſhall be let in, upon Payment of the firſt 


\ long ha 


* 
* . 
A 


De Term. 8. Mich. 7 | 


and if the Purchaſer have Notice of the —— 


at the Time when he buys in the pꝛecedent Moztga- 


ges; it ig not material, ſo that be hay tt not at the 


Ums ot the Purchaſe. 
2. It was held; That ik there be two Pottganes, and: 
t Mani having Notice of them: will come and purchaſe 


und bup in the firft Moztgage, and fo endeavour to de- 
fvat- the: ſecond Moztgagee, in this Cafe the ſecond 


Moztgage Money, without any Regard to the Purchaſe 
Money, fo2 elſe by this Means any Man that is a 


kerond PMoztgagee might be cheated, and have no Re: 


medy. 
3. It was held that the. fourth Po2tgagee was not con- 


fears e by this Decree, being never made a Party to it; 


d afthougb. here be a great Pilchtek on one Vand, 
that $7 ,Voztga er after a. Dectee againſt the Pot. 
gago? Ther fozeclofe him of. bis Equity of Redemption, 

ever know When to de at reſt; koz if there be 
. Intumbꝛzauces he is ſtill liable to an Ac⸗ 


1 pet the Intanpenſence is far greater on the a. 


ther Side, fo2 ik a Moztgagee, that is a Stranger to 
this Decree, ſhould be concluded; he would be abſolute- 
ly without Remedy, and loſe his whole Money, when 
perhaps a Decreg, 1 15 büddled up purpoſely to cheat 
him, and in the ean Time (de being patd his Inter⸗ 
eſt) map be lulled afleep, and think nothing of it; 


ate whereas en the other Hand there fs no Niejudite but 
being llabte to the Trouble of an Account ; and if ſo 
be that were aten bora fide between the 'Bortgago? 
and Moꝛtgagee, in the Sutt wherein the Decree was 


obtained, that ſhall be no moze- tavelled into, but fox fo 
th ſtand untouched. 

Another Point in this Caſe was, Here was a Judg⸗ 
ment that was given by the Poztgagoz, pꝛetedent to 
the fourth Boztgage, and was fo? Security of kour hun⸗ 
dꝛed Pounds, but was ſatisfied befoze- the fourth Bozt- 
gage was made, and the Bond delibered up upon which 
{t was obtained, but after the fourth- Mortgage made, 
Contttoz or the Judgment bozrowed four hundzed 
Jotiivs' moze, and thzee Pears after the Lending of 


the Moher, it was veclared that this Judgment ſhould 


ffand for Security 'of that Money; and afterwarys this 


Judgment was extended, and the fifth Hoztgagee buys in 
the Extent of this Judgment. = 
"T3. 1 
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Reſolved, That this Judgment ſhould be ſet aſide as 
to the fourth Moztgagee, and ſhould not ſtand in his 
Cay, foz when the Judgment was once ſatisfied, and | 
kept a foot, if was in Truſt Fo2 the Conuſo2; and when 
Honey is advanced akterwürds, and no Mention of this 
Judgment at the Time ok the Lending, this Declarati⸗ 
on aftervhwds wa it on foot to 
chaſer ; bit ik ito2 had lent 
firſt upon the 4 cutity ot 
haps it might have been otherwiſe. 
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In Curia Cancellarie. 


Bond was in Quadraginta libtis, conditioned fo 
the Payment of 186 1. 

The Court decreed this to be good pro Qua- 
| dringentis, by Reaſon of the G2eatneſs of the 
Dum expꝛeſſed in the Condition, though no Money was 
pꝛobed to be lent upon it. 

And by Lozd Chancelloz, if it had been Quadragenta, 
it had been Kood in Law fo? 400 1. Ps TOPS: 
And it being decreed good fox abt: the Court ſaid it 
(ould have all the Effetts of a Bond, and the Obligo2 
being Dead, in this Caſe they decreed it ſhould charge 
the Heir as far as his Aﬀets, as well as the Executoz; 
and that it ſhould be ſatisfied by the Executoz befoze any 
Bond that Judgment was not obtained upon befoze the 
Day of pꝛonouncing the Decree; but the Court admit- 
ted that Judgments upon Bonds obtained after the 
Subpœna, and befo2e the Occree, ſhould be pꝛekerred beloze 
it, though the Contrary was pꝛeſſed. | | 
And in this Caſe Keck cited the Caſe of Savage and Brown, 

where a Seal being broke off a Bond, this Court decreed 
it good, and that after it was decreed good it ought to 
have all the Cfﬀents of a Bond to charge an Heir, &c: 
But if Heirs be not mentioned in the Bond, this Court 
will not charge an Deir. 


Lord 


In Curia Cancellariz, _ 


4 — = — 
. 


Lord Mulgrave and Sir Jo. Mounſon. (150 


I, PY. Whether, where there is Tenant in Call n t 
of the Gift of the King, with a Rematnder in the 
Crown, and hy levies & Fine to the — „herber this 

And it as held per Clorzllarh litt with the Low 

Chief Juſtice North and Juftice Jones, that it was not, 
but that this Fine ſhould bar the Jfſue; fo2 it appears by 
the Pꝛeamble of the Statate, that it was made to pꝛevent 

the Altenatfon by Tenant in Tatil; that the Memozp of 

the King's Bounty might be,pzeſerved, and where the E- 
ſtate comes, Baally tack m the. Ang, thee it is in the 
King's Power to pꝛeſerve the Memozp of his Bounty, et- 
ther by giving it back to the ſame Party, oz what other 
May he preafeth;: * 

And the Lozd Chancelloz tald, this Point was adjudged 
in the Earl of Northumberland'g. Cals, 8 Jvc. 

2. Point: The King leaſes a ano! and Pines, and Cs of the 
withal grants that the Leſſee ſhall hare the ſole Uending us. 
of Altem, referving ont of the Þ7emiffes ro. per Ann. 
to himſelf, ang 6401. per Anm tg the Lozd Mulgrave, 

The Diteffion was, Cthether oz no this -G2ant; (being 
void kor Poet, viz. fo2 the fole Gending of Allom,) ſhall 
de voids fox the Rew? 

It it were in the Cate ot a ran dee {t was held 
that it mige be good fox Part, and althortgh 
the Referbatfory was inttre; as the 155 2 nee tetio! put the 

Cafe, if'#' Warr Leaſe Land and a Stock of Sheep, and 
alt the Sheep die, yet the Rent hall continue. 
But it was urge > deve, that the Ning is yecetved lu bes 

Gant, kd Here it is that he did mfend to gr 

the ſoſe Gendeng el Wn, whith de could not do. Put 
Sir J. Ki took a Differin, where the Ang ing is miſtaken 
mn Matter ot Fax; there his N att by 'votd, but not | 
dhere he milſades the Law, and efted! ehe Lon Stande i Co. 45. 
Cafe,” 6'©o: 58. — - | 
t' the. Conte ſeemed to incline that the Ozant wa 
boid, ft agupearing upon the Face of the Gant, that the I 
ves derrſben in the very Oudwanet of the-Gzont, and th 
i TOA; e the hot. wy fis- 
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no. Pounds ſet to that Jnequality; but ſhe may give as 
much as ſhe. will to one, and as little as ſhe will to ano⸗ 


— 


ther; and foz that they cited the Caſe of Auditoz Oldiſworth 
and Sir William Juxon, Executo to the Archbiſhop, who left 
10. to be diſtributed by his Executozs amongſt his Ser- 
bants, as he ſhould think fit, having reſpe# to their Quall⸗ 
ty and Condition; and he having ſome Peel againſt Oldiſ- 
worth (ho was Secretary to the Archbiſhop) gave him 
"but $01. and gave the Coachman 150 l. and Oldiſworth pe- 
pol Caſe 101. 1 71 a Bill in the Exchequer, but could have no Re- 
tet; which was ſaid to be a ſtronger Caſe than this, be⸗ 

cauſe of the Wo2ds having Regard to their Qualities. 


And 
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And it was ſad that the Marriage could not alter the 
Caſe; fo2 a Feme Covert might execute a Power, might 
be Attozney to her pusband, and in ſome Caſes, where 
the was Executrix, en d her Husband; which was 
admitted by the Lozd Chancelloz. 

M2. Attoꝛney put this Difference, where a Truſt was left 
. to a Feme whilt”He\was:ſole, without any Mention cf 


her Par iage, chert if ſhe -marrieJ” ſhe "Joſt; heß Power; 
but if Bete C t at the Time wßen⸗ the Truſt oz 


Power was given to her, ſhe might execute it well enough. 

But the Lozd Chancelloz ſet aſide the Diſtribution up⸗ 
on this O20und, becauſe when the Pusband intruſted the 
Mike with this Power, his Deſign was, that by this 
Peans the Chtldzen ſhould be kept in Dbedience and re- 
ſpefful to het; and ik either ſhould migbehave herſelf, it 


ſhould be in her Power to chaſtiſe her; but this Reaſon vide pot cate 
fails when the marries again, and then it was the Intent 121. 


of the Pusband that the chould make Diffribtition bekoze 
the married. 1 8 7 8 
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Kightſon verſus Overton. 


VYoztgages in Fee to B. the Money not being 
paid at the Day, B. the Moꝛtgagee enters, and 
-@ lending the Moꝛtgagoz moze Money, reinfeoffs 
the Moꝛtgagoz; P2oviſo that if he did not pay 
500 l. at the Day, that then he ſhould re-enter. B. the 
Moztgagee dies, the Heir of B. releaſes the Condition to 
A. the Erecuto2 of B. pꝛeters his Bill againſt A. the Wot: 


gagoꝛz and the Heir of B. the Boztgagee to have the 
GApon a Demut | 


Mo- 
p04 ret, Finch Led Chancellor - took 
r SF 

1. (Ulhen a Ban moztgages Land, with a Condition 


to be vold u pon Payment of Boney at a Day, and net- 


Ante Caſe 11. 
Poſt Caſe 144. 


ther Heir no2 Executoz ts named, if the Party die befozc 
the Day, the Law conſtrues this Payment to be made to 
the Executoz, fo; Littleron's Reaſon, becauſe this Money 
lent went out of the Yoztgagee's Perſonal Eſtate, and 
thither it ſhall return. 1 Inſt. 209. b 5 
If the Boney be limited to be paid to the Woztgagee, 
his Hetrs oz Executo2s at ſuch a Day, there if the Bozt- 
gagee die befoze the Day, the Party hath his Election, if 
onpap fe at the Day; but if he do not pay it at the Day, 
S expꝛelly limited to no Body, and this Court gives 
it conſtantly to the Executoꝛ upon that Reaſon, = 
| 1 | | | An 


ok. » — k 'S We |; 12 


In Curia Cancellariæ. 


and though it was urged by the Attozney General, that 
here the Moztgagoz, by the Acceptance of the Reinfeoff- 
ment had extinguiſhed his Equity, yet per Cancellar this be- 
ing 02iginally a Moꝛtgage, and being continued till fo2 
a Security of Boney, there remains ſtill an Equity fox the 


And he ſaid, if the Poztgago2 hav Elexion, any Time af, 


ter the Day, to pay the Money either to the Peir oz Exe- 
cutoz, it would be very inconventent, fo2 then he would 
make his Markets, and he that gave moſt ſhould have the 
Money ; and it would be a Power not fit to be left in 
the Breaſt of the Chancelloz to give it to one o2 the other, 
and therefo2e it always goes to the Executoz. 


It was (aid per Cancellar, that fn ſome. Caſes this Court 
takes Notice of the Civil Law, and that is the Reaſon, why 


that, ff a Man deviſes a Legacy to a Son oz a Daughter, 
&c. p20vtded that he oz ſhe marry with the Conſent of 


the Executoz, &c. if the Party marry without the Con- 


ſent of the Erecutoz, yet he ſhall Have the Legacy in this 
Court; and the Reaſon why this Court decrees it ſo, is 


becauſe by the Civfl Law ſuch a Condition annexed to a 
Legacy is votd. < 


But if the Deviſe be, that, if he 02 ſhe marries without 8 in 
the Conſent of the Executoz, J. S. ſhall have the Le- Term. 


gacy, there this Court will give no Relief, but J. S. ſhall 


have it; but Mz. Attozney ſaid that by the Opinion of Poſt Caſe 221. 


ſeveral Doito2s in a Caſe now depending the Civil Law 
is otherwiſe ; and in this Caſe, though a Remainder be li⸗ 
mited over, yet the Condition is only in Terrorem. 


Salisbury verſus Bagger. 


(18. 


I was held, that an Equity of Redemption would be 1d) barred 
barred by a Fine, if no Claim were made in five Pears, by = Fine. 
and that an Entry into the Land would not ſerve, becauſe u. g. 


the Entry is not lawful, but the Party muſt bzing his l 


Subpcena, o; elſe he will be barre. e 
And an Entry will in no Caſe ſerve the Turn but where 


the Party * a Right of Entry; therefoze if Te⸗ 


nant in Tall diſcontinue, and the 'Diſcontinuee levy a 
Fine, and then Tenant in Tail die, the Entry of the Jl⸗ 
ſue in five Years Time will not ſerve the Turn, becauſe 
his Entry is not lawful, but he muſt bzing his Formedon in 
five Pears, oxelce he will be 98 — — —— 


And 


Inſt. 5 18. 


De Tem 8. Trin 1657. 


('9.) 


—_ \ 


(21.) 


apc 
char '0 
” 


1 


And he ſaſd the Statute of 4 H. J. 24. had altered the 
Common Law; foz now an Entry of a Claim at the Foot 
of the Fine would not ſerve ; but there muſt be now either 


an aTual Entry 02 a Claim, kor ſo it is appotntey * be 
Mons of the Statute. 


Bill was pꝛekerred by a Shopkeeper againſt one » that 
was about ſirteen Pears ſince his Appzentice, to have 
an Account of him; and the Bfll ſet fo2th, that there were 
ſeveral Dealings betwirt him and the Plaintiff his Matter, 
as well after his Appzenticefhip as befoze; and the De- 
kendant pleaded the Dtatute of Limitation, | 

And the Lozd Chancelloz held, that as to what was 
tranſacked during his Appꝛenticechip, it was a good Plea, 
and was not within the P2oviſo of the Statute, and be: 
ſides his ſetting him Free had abfolved him; but as to 
what was tranſaZed afterwards he ozdered he Gould an- 
fwer; and he held that the Action of Account was not 
ſaved as to all Dealers, but to Perchants and their 


Fattozs, &c. becauſe many Times their — contin: 
ed long beyond the . 


1* another Tie, where the Statute of Limitation was 

pleaded in Bat to a Legacy demanves, due twenty 
Pears fince, Lo2d Chancellox held that & Legacy was not 
barred byi the Statute, 1 oher Lang deen fo ow 


T* a Wan gives a Legacy, and chargeth it upon Black 
Acre, although: this be net ſufficient: ta anſwer the 
full Uaſue of the Legacy, yet it ſhall not be charged upon 
the Perfonat Eftate. 


Atv it was kamm per Cancella's that if a Man deviceth 


10 L. out, of a Leafe f fox Pears,. and the Leaſe be deter- 


mined, net the Legates ſhall: never reſwz6 to the Varant 
Eſtate foz this Legacy. Fa 360 


I 


= Feme Covert. A Devi was mave to a Feme «Cabos, and that bet 


Þusband ſhould not intermeddle with it; the Hug: | 


band and CAtte are divorced: Gauſa Savitie z, the Wife. pe. 


ferg a. Bill againſt: the Executoz; and makes not the 
. a Party neither ee noꝛ Defendant, 1 


—— 


In Curia Cancellariz. A , 25 
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was pleaded by the Defendant, and alledged that the 
PÞusband ought to be a Party, oz elſe he could not be ſuf- 
fictently diſcharged; in date he ſhould pap it. 

And it was ozdered that the Þusband ſhould be made a 
Dekendant without Coſts; and it was ſatd that if a Reap: 
tp be deviſed to a Feme Eovert, this is a Truſt fo the 
alan. unlels chere be Negative Wozds ts tontlude him; . , e 2 4 


(22 b) 
Rite, That if an Etetutoꝛ conſent to a Legacy, Aden te « 
02 


Rnd die defoje P2obate, yet the Aﬀent is good enough z Legacy before 
. upon a Demurrer. | 


AS and B. were Sites: in Trade and f62 Security ot Joint-tenanis. 

Money due to 77 upon the «pe t of their Trade, ori. 
the täke a 5 5 je of a Toltege Leaſe to them mn both 
eir Names ; 4. Aﬀigns his Intereſt o2 Part to C his 
Son, and then S. and B. do renew this Leafe in their 
Names, and each of then payeth a Part of the Fine; 
aud C dies and the Exeentoz ok C. pꝛekers this Bill 
againſt B. fo: his flee in this Term which B. elaimed 
wholly by Survivozſhip, © 
And fo2 the Plaintiff, the Caſe betwirt Taylor and Flein- 3 Rep. 238, 
ing was cited, where two Perſons' take a Leafe. fo2 Pears, * 
and each of them payeth a Motety of the Fine; pet if 
one die, the Term ſhall wholly fut vive to the other ; which 
the Low 1 d. Int there they run equnt 
Pazards,. ai 75 be Hen ture which ſhall die firſt, 
and lo i 15 of Joint⸗tenancy, unlels an 
Agreemen BY 3 Cruff, &c. be E and no Relief hall 
be had 1 6 without tue Þ 

A 10 5 this 2 5 it appears, that this Bas originally 4 1 Ind. 182. b 
1 2 ebt 'contvatfed when A. and B. were Part- 
ners in Trade,. and upon that Account, and by the Law 
this ſhall not ftirvive, and then when A. afligns his Shave 
to C. this thall not alter the Natute of the Debt , but 
if C. had died, then without Queſtion his Executoꝛs 
ould. have had their Shade, and here, notwithſtanding 
the Leaſe is renewed, pet this is but as it were a Con- 
tinustion ob. the lame Secuvity,and the Mature of it an 
not be altered, budthe Plaintiff who-is Gvetutoꝛ or C. t 

e habs his- here. 1. 


| — 3 
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De Term, 8. Trin. 1677. 


r 


oy Hawley verſus Cutts 


A is indebted to B. 300 l B. by his Mill gives A. an An⸗ 
nuity of 100 l. per Ann. and further ſays, Item, I give 
A. 300 l. in Money which he oweth me upon Bond, and then 
dies; and it happened that at that Time there was near 201. 
fo2 Intereſt due beſides the 300 l. Pꝛincipal; and the Que: 
ſtion was whether oz no theſe Moꝛzds ſhould give the In⸗ 
tereſt as well as the Pꝛincipal to A. 

It was agreed that if the To2ds had been, I give or for- 
give to A. the Debt of 300 l. which he oweth me, that would 
have carried the Intereſt as an Appendant to that Debt. 

But here per Cancellar' it was decreed, that A. ſhould 
have only the 3001. fo2 that the Intereſt is a Fruit fallen 
krom the Tree in the Life of the Teftato2, and he ſhall 
have the zoo l. barely as he gave it him. Sed quære differen- 
tiam between this and the Cale agreed; and . Attozney 
Jones ſaid he was clearly of the contrary Opinion. 

It was likewiſe moved that the Annuity of 100 l. might 
be decreed to be paid Quarterly; but the Lozd Chancelloz 
ſaid, he would not alter the Payment of it any 5 
than it was in the Mill. 


(2 50 * ins Sir John Burlace evo Cooke. 


Shewing of AN Þeir erhibited a Bill fo; Difcovery of Evidences 
concerning Lands that were his Anceſtoz's; the De- 
Pat aſt Caſe 74. fendant ſwoze that he was a Purchaſoz of the Lands, and 
the Heir demanded a Sight of his Deeds and Writings ; 
but per Cancellar', he ſhall not ſee them; foz although the 
Peir prima facie hath a legal Title, he may go into a Court 
ok Law if he pleaſeth, but this Court will not compel the 
Shewing of (Writings' to any Perſon, unfeſs he hath an 
Equitable Title, as a Boztgagee, &c. and that is the Dif- 

ference between a 105 and an Equitable Title. 


| (26.) | bg | Cloberry verſus Lampen. - 


Gives to B. 500 l. when the ſhall attain the age ok 21 
A. Pears, 02 be N which danger happen, to be 


Legacy when / 


— 


mes. 5% 
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Legacy. 

And Reſolved, that the Executoz of B. ſhould have it ; 

fo: this is a pꝛeſent Duty, though the Solvendum be in fu- 
' turo, and it is not a contingent Gift, as it would have 
been, if the Mozus to be paid with Intereſt had been omit⸗ 
ted; koz now it is all one ag/ff he had ſaid, J give. B. 5 os]. 
to be paid. with Interest, when he thall attain the Age of 
twenty-one Pears, o2 be married, which without Queſtion 
had _ in B. and his Executoz ſhould have had it if b- 
had died. 
And it was likewiſe ruled in this Caſe, that the Executo2 
deing of full Age ſhould have it pꝛeſently, foz the Deſig- 
nation of the Payment ot it at the age of twenty-one 
Pears, was by Reaſon of the Incapacity of the Legatee 
befoze that Time to manage it, whichR eaſon ceaſes tn the 
Eketutoz; and when it is to be paid with Intereff, it is 
the ſame Thing to the Executoꝛ, fo2 it will be no advantage 
to * to keep it in bis Hands fo lang as de papeth Intereff | 
fo? t. | 

"And Keck told me that « 19 Bak nowit it ruled, that hen 
u Legacy was given in anner to be pald withouf 
tereſt; and the Legatee died Tere the Age of Payn 
that the Executoꝛ had a Decree fo? it p2eſently, fo that it. 
is Debitum, though not Solvendum, pietentiy, and the De- 
ſignation of the Time is by Reaſon of the Intapacity ot 
the Perſon till then. Sed quæte de ceo, car temble q eſt un grand 
difference enter les Caſes ; fo here by the Will of the Teſta- 
toꝛ 105 Intereſt . to 5 Benefit of 5 Executoz, 


of twenty- one Pears oz Marriage; ; 1 Queſtion was, ? Poſt Caſe 73 73 
Whether the Executoz of A. oz of B. ſhould have the “ 38. 


DE 


Term. 8. Mich. 


1675 


In 0 uria Cancellariz. 


Manaton verſus Squire. 


Bill was pꝛeketted by a Tenant in Common, to 

© have a Partition, upon a Suggeſtion that the o- 
ther Tetiants in Common had altened to Per- 
cons unknown, lo that he could not tell againſt 


| whom to bzing bis Crit of Partition; and alſo that the 


other Tenants in Common did with their Cattle eat up 
ll the P2ofits, fo which he had no by at Law, &c. 

In this Caſe it was held per Cancellar', that the Chan: 
cello: had equal Power to make Partion by Commiſſion, 
as the Common Law had by Writ of Partition; foz it 
cannot be denied but by the Statute of 32 H. 8. a Tenant 
in Common hath a Right to Partition ; and the Delays 
at Common Law many Times are ſuch, it being in a real 
Action (if the Demandant happen to bzing his Writ 
ag ainſt the Perſons that are not the Tenants, &c.) that 
he ſhall never attain the End of it; and he ſaid he 
did no moze Queſtion the Jurtsdi#ion of the Chan- 


tery in this Cale, than he did, whether a Gift to a Man 


and his Heirs were a Fee⸗ Simple, and granted a Com⸗ 


miſſion, unlefs the Parties cog agree without _ the 
next Term. 


1 Jennings 


4 6»n“)ꝙ: BK „ — 


In Curia Cancellariæx. 17 


5 Jenninges Cale, "9 


Uvor Alfdavit made, that Jennings had got a young Homine Re- 
Heireſs into his Cuſtody without the Conſent of the 10. 
Guardian, upon the Motion of the Wewer Gentral, a Ho- 

mine Replegiando . granted. x | 


(29) 


Bill being pꝛekerred agatuft a Quaker koz Tithes, Ties 
who refuſed to anlwet upon Path, the Defenvant was . 2. eu 
bzought to the Bar, and having been bzought thꝛee Times 7 2 27 
befoze, the Bill was taken pro Confeſſo, and referred to a 
Paſter to eramine has was due, aun th vs armed with a 
Commiſſion fo2 that Purpoſe. And the Lozd Chancello? 
declared, that this Court had Cognizance of Matters of 


Etehes as welt as the Exehequer, and that the Ptaintiff 
had Electionem fori. 
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. Irecon' S Caf 
SL. LGtte ng + 
Ho. 5 Eſolved, That where a 4 of London deviſes 
Vide poſt a Legacy to one of his Childzen, that notwith- 
Caſe 78. ſtanding that Child ſhall have his Share out of 


the Cuſtomarp Part, unleſs it doth appear that 

by the Intent of the Teſtato2 that Legacy was to go in 

, Satisfafton of his whole Share. 

Pas. And it was likewiſe held per Cancellar* that if the Wife 

oa in Ac- be intitled to her Cuſtomary Part, and the Pusband dies, 
that the Executo2 of the Þusband ſhall not have this, but 


5 Rp © the Wife, becauſe it is a Thing in Acton. 
Poſt Caſe 78, 


331. 


oh Wen Sir William Darcy's Cale. 


— by 9 was held that if A. oweth B. 1eo l. by Recognizance, 
and B. oweth A. 30 l. op 10 l. upon any Security what- 
ſoever, and A. ſues B. that B. cannot compel A. to pay 
himſelf by Map of Retainer out of what is due to him, 

but they muſt take their mutual Remedies, unleſs there 
x were any Agreement to the contrary. - 
Forfeiture per And it was likewiſe reſolved in this Caſe, upon ſolemn 
Felo de ſe. Argument, that it a Man, that hath a Debt due from 
another by Recognizance, be a Felo de ſe, that this Be- 
I | cognizance 


. * — 
1 . 
p * vt 
* 1 
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ronnizance. is. foxfeited to the King, and the Admini⸗ 
ſtratoꝛ ot the Felo de ſe ſhall not have it; and if the Ring do 

grant a Pardon which ertends to "Debts (as in this 
Caſe the Ack of General Pardon did) that this enures to Pardon, 
the Benefit of the Debtoz, and doth not reſtoze any In⸗ 
tereſt to the * | 


1D aper 4 ; 
raper's Caſe. Gs * 
Dire, 8 Wife being poſſeſſed of a Bꝛewhoule in Wand. Term for 
D tor, fox a Term of Pears, befoze her Marriage with IM 
Draper, mo2tgageth it to one Turner fo2 Security of: 1c01, Covert. 
and afterwards, a Day o2 two befoze her Marriage with set 86. 
Draper, with his Pꝛivity (as appeared by his being a Vide poſt Caſe 
Witneſs to the Deed) makes an Aſſignment of her Jnter- 174. 
eſt to Truſtees, in Truſt fo2 her ſelf foz Life, and then 
fo2 her Son by a fozmer pusband; after this ſhe marrieth 
Draper, and Draper after Marriage payeth off the Moztgage 
Money, and takes an Aſſignment from the Moz2tgagee, 
and then lurrenders his Leaſe to the Reverſioner, and 
takes a new Leaſe fo2 the ſame Term, and dies. 

The Queſtion was, Whether oz no the pusband in this 
Caſe had Power to diſpoſe of the Intereſt of the Mike 
in this Term fo2 Years, it being ſettled with the Pus⸗ 
band's Pꝛibity as afozeſatd ? 

And it was held clearly per Curiam, and admitted by both 
Parties that, if a Feme Covert, with the Paivity of 
the Þusband befoze Marriage, doth convey a Term ko: 
Pears in Truſt fo2 herſelf, that is clearly out of the 
Þusband's Power, and he can nefther diſpoſe of no2 re- 
leaſe the Jntereſt of the TUife, and if the Feme ſhould 

join in the O2ant, it would not mend the Caſe. |. | 

But the Court ſeemed to incline, that if a Feme doth 
ſccretly, without the Knowledge of her pusband, bekoze 
Parriage, convey a Term fo2 Pears in Truſt koz herſelf, 
that this (hall be in the Power of thebusband, ſo as he 

may either grant oz reicaſe the Intereſt of the Wife. 
And here, though the Eſtate in Law were wholly in the 
Moꝛtgagee, and the Feme conveyed nothing but an E⸗ 
quity in Truſt; pet when the Poztgagee alligns over to 
the Pusband, the Dusband hath it under the lame Equi- 
ty as the Poztgagee had, and fs juſt in his Place, and 
no At of the Husband can bar the Truſices wa = Feme 
and Ui Childzen of their — 


475 


— 


"De Term 8 Hill 167 


* 83.0 
| Original loſt, 
| 4 up- 
| n Proof. 

| | Poſt Caſe 42. 


(3:.) 


Intereſt upon 


Intereſt. 
Poſt Caſe 180, 
181. 


And it was detreen that this new Leaſe Hould be 6 


figned over to the Feme 02 her Truſtees, paying to the 


Executoꝛ of the husband the Poꝛtgage gre 


Tregunell's Caſe. | 


Recovery was ſuffered in Ireland in the Time of Oliver 


Cromwell, and the Dzigtnal was loff, but Pꝛook was 
made that there was an Dtginal. 


The Queftion was, hether the Court might taule an 


| O1iginal to be put upon the File, and fo (upply the Loſs 


of it ? 
The Judges ſent out of Ireland hither to ſearch fo2 Pꝛe⸗ 
cedents, fo2 which they were much blamed by the Chancel- 


102; fo2 that by the Law an Oziginal might be ſupplied, 


P2oof being made of it, though the Recovery were ſuf: 
fered in the Time of another King, and ſo he ſaid it had 


been frequently done; that Oziginals tn Ring James“ g 


Time had been ſupplied in King Charles's Time, * | 


Porter « verſus Hobbard 2. a 2 * 22 mh 
as, = c p Coz 
1 Foe 2 Te TY i l. 2 


A Gord gee, 
ſigns over to _ that payeth him his Pꝛincipal and 
Intereſt: The Queftion was, Whether oz no this Alignee, 
upon the Redemption, ſhould have Intereſt koz the In⸗ 
tereſt 7 And, 

This Difference was taken, that when a Mo2tgagee 
alligns, with the Conſent of the Moztgagoz, to one that 
payeth him the Pzincipal and Intereſt, there the Intereſt 
and Pincipal are conſolidated by the Confent of the 
MWo2tgago?, and there, upon Redemption, the Aftignee ſhall 
have Intereſt fo2 the whole Sum that he Digburſeth ; 
and fo it is (come ſemble) if the Moztgago; aud Bo2t- 


gagee ſtate. their Account and come to an Agreement to 


continue the Money longer. 

But if a WBortgagee aflign over without the Conſent 
of the Moztgagoz, there no, Jntereſt ſhall be allowed to 
the Aſſignee fo what he payeth fo2 Intereſt; fo? if that 
ſhould be allowed, the Scriveners in London would make 
a Trade of Aſſigning every ſix Months, and ſo turn 
their Intereft into Pꝛincipal, and by that rom receive 
Intereſt upon Intereſt. | ES 

4 n 
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And this Caſe being cited to the Waſter of the Rolls, 
he would not allow Intereſt to the Allignee fo2 Intereſt 
that he paid to the Poztgagee, it not being done by the 
Conſent of the Boztgaggy 
(35. 


HIS Difference was taken per Cancellaß, here a pin of Re. 
Mokter in Hack was particulariy in JCue hefore the viev. 
fozmer- hearing, thaugh you have pew Proof e 
Matter, upon that you ſhall never have a Bill of Review. 

But where a new Fat is alledged, that was not at 


the fozmer Hearing, there ft may be a Szound fo a Bill 
of Revfew. 


(36.) 


JalticeAtkins, 


Truſt reſult- 


ing. 
PoſiCaſe 151. 


DE 


Ter rm. Paſchæe 


ME $9 eee 1678. 
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Woodman verſus Morrel & ux. 


HE Plaintiff in the Pear 1660 did lend 3001. 

and fo2 Security thereof he took a Moꝛtgage of 

a Copphold by way of Surrender in the Name 

of his Daughter (who was the ite of the 
Defendant); in the Pear 61 he gave 1001. moze, and pur⸗ 
chaſed the ſaid Copyhold Eſtate abſolutely, and took an 


_ abſolute Surrender thereof in the Name of his ſaid Daugh⸗ 


ter (but reſerved an Eſtate thereout to his TUife fo2 Like); 
in the Pear 66 the Plaintiff being in Duſon, the Defen- 


dant married theſaid Daughter of the Plaintiff. The Plain- 


tiff now p2eferred his Bill againſt the Defendants, to have 
the Execution of the ſaid Eſtate to him, alledging that his 


Daughter's Mame was uſed only in Truſt fo2 him. 


The Defendants pꝛetended that this was deſigned fo? 


a Pyoviſion ko; the ſaid Daughter, and he did often far. 
when Taxes, &c. were demanded of him, that they muſt go 


to his Daughter, fo2 the Eſtate was hers. 
But it appeared that the Plaintiff had the Poſſeſſion 
of the ſatd Eſtate gver ſince, and was now in Poſſeſſion. 
*-Judge Atkins was of Opinion upon the whole Matter, 
that this was a Truſt fo2 the Father who was the Plain 


tiff, he having paid the whole Conſideration, and having 
4 en⸗ 
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emoyed it ever ſince, notwithſtanding bis Daughter had 


been now married theſe eleven oz twelve ears: And a 


Caſe was cited betwirt Legay and Legay, where the F ather | 


Name ko: Yerchantizing ; and his Son went beyond 


Des, and did at there in relation to the Trade, which was 


alledged as a great Conſideration why it ould be to 


the Benefit of the Son, he leaving his Country there- 


upon; and pet when he came over the Father pzeferring. 


his Bill againſt bim, it was decreed a Truſt fo2 the 
Father. 


And ſo the Caſe of the Low Grey purchaſing Lands. it 


his Son's Name was cited, where it was decreed a 
Truſt fo2 the Father. 


And Judge Atkins cited an old Cale in Firth. Tit. Subpcbs, 
where the Father being far amiſs, and like to die, ſettled 


his Land upon one of his Childzen, but afterwards reco- 


vering had a Pind to his Land again, and coming into 8 


Chancery, it was decreed that he ſhould have it again; and 
that that Settlement, being made in P2oſpectt of his Death, 


ſhould not bind him after his Recovery, but ſhould be a 
Truſt foz him. And he ſafd that this was one of the 
firſt Caſes that appears to us of the Chancery dent | 


Jurisdiſtion of theſe Matters. 
And in this Caſe, theſe ifferences were taken. FP 


. Where a Pan purchaſeth Land in the Name of Fa 


Stranger, and of a Child; fo2 in the'firff Caſe it is 


pteſumed a Truſt fo? the Purchaſer ; but in the latter, 


the Pꝛeſumption is, that ft is a P2oviſion for the Child, 


if there be no Declaration | of the Father to the Con- 


trary. 


2. In the Caſe of a Child: there is a great deal ok Ante Caſe 6. 


Difference where the Father who, is the Purchaſer is SIO 19s 


Dead, and hath made no Declaration; koz there it thall * 


be pꝛelumed a Pꝛoviſion for the Child; but in this Taſe 
the Father is living, and by his Bill Declares it a Truſt 


fo2 himſelf, which takes away the Pzeſumption, and this 


differs it from all the Caſes that have been put of a pꝛe⸗ 


ſumptive Pꝛoviſion, becauſe thoſe Caſes were where the 
Conteſt was betwirt the Heir and the Chfld in whoſe 
Name the Purchaſe was made; but this is betwixt the 
Father himſelf who made the Purchaſe, and the Child 


L Of | 


in whole Name it was taken; and bo there is a cual 


Legacy. 


ehe left likewiſe 2500 1. due upon a Poztgage upon Wick, 


11 


that the 


Plaintiff, © rs 


\ 


(37) Chamberlaine werſus Chamberlaine of Man- 
gersbury. 5 

, O01 Chamberline the Father of the Partles, D 

made bis (Will, and the Defendant who was his Son 

any Heir, his Executoz, ſettled his Lands upon him 

26. 4 g. fox Life, with Remainder to his firſt Son, Ce. with Re. 

e Walnders to younger B2others of the Defendant, and 


kfom Py, Stratford, which be deviſed to Truſtees, to be laid 
out in Land, to be fertled as 8fozeſaid, and did likewiſe de 
lle 2000 1. amongſt bis Daughters (the Plaintiffs) ; and 
having ſome Diftoarſe about altering bis Will, fe2 fear 
„there ſhauld not be Aſſets ta pap the Legactes, the De⸗ 
kkendant, in Conſideration be would not alter his Will, did 
enn 


ſe him to. pay the ſaid Legacie. 5 
Wy ye Defendant pzetended that all the Benefit he 
bad by the Will was not ſuffictent to ſatisfy the Legacies, 
and therefoze debred that, the Allets not amounting to 
1000 l. what was Drfetive might be dꝛawed out of the 
gol. in as much ag. he was but Tenant fo2 Life of his 
Lands by the Wil, Iii. 
But it was decreed, that let the Aſſets be what they 
- [ena oz however the-Eſtate was ſettled ; pet the De- 


feuvayt. having, ſolemuly undertaken the Payment of his 
90 Legacies, in caſe his Father would not alter his 
Mill, and his Father vying in Peace upon the ſaid Pio⸗ 
Mile, that the Defendant Gould. pap the Plaintifs their 
F 471“ and though the Defeudant was but Tenant fox 
ite by the Mill, with Remainders prout ſupra, pet if he hath 
ng, the Fee of thoſe Eſtates * hy ever continue in 
him. and bis Poſterity, koz bis Iſſue will be Tenant in 


1 


Tall, &c. and the Plaintiffs ſhould not be concerned 


whether oz no any Part of the 23500 l. ſhould be dꝛawed 
| MIO rt I 7 Fo | | out 


. 1 * 
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vit t towards the Payment; and that Point was not de „ 
termined now, but was left to be decided in a Bill = eee. 
depending vetwirt the Defendant and his younger 

Biothers, on whom the Lands to be purchaſed with the 

ſiaid 25001. were to be ſettled in Remainder, in cale the 

Dekendant died without Tſe. 


And the Low Chancello? ſald it was the conſtant Courſe Se fee: th. . 
of this Court to make ſuch Decrees, upon Pꝛomiſſes |. i, ve. 246 
made, that the Teſtatoz would not alter his Ulli. 2A. 
The Earl of Feyerſham werſus Watſon. _ 


p E Plaintiff married one of Sir George Sande's Lord Chan- 
Daughters, and upon the Marriage it was agreed _ Juſtics 
by Articles, that the Plaintiff ſhould ſettle 500 1. per Ann. North, 
fo2 ſeparate Bafntainance, and ſhould do ſeveral other Chief Baron 
Things; and fikewiſe ſhould purchaſe 8001. per Ann. with ⸗ 
in twenty Biles. of London, and ſettle it upon himſelf foz Portion con- 
Life, Remainder to his intended Alle fo? ny with gau TX 
Remainders over. + Poſt Caſe 64: 
And Sir -George Sands did article, ſo ſon as the 
Plaintiff ſhould perfozm the Pꝛemiſſes, that he would 
lettle zoo l. per Ann. upon the Plaintiff fo2 Life, Remain- 
Se to his Wife fo Life, and ſo to the firſt and Tenth 
on, 
The Plaintiff did per foꝛm all that was to be done of his 
Part, except the Purchaling ok the 8-0 1. per Ann. and be- 
foe that was done his (Wife died without Jane. 
The Plaintiff pzeferred his Bill againſt the Defendant, 
who married the other Daughter and Heir of Sir George 
Sands, ta have the Eſtate dt 3000 l. per Ann. executed to 
him fo2 Life accozding to the Articles, having perkozmed 
all of his Part but the ſettling ok the 806 1. per Ann. and 
in that he was pꝛevented by the Death of his Wife; and 
it was likewiſe p2oved, that Sir George Sands did ſap in his 
Life-time, that it ould be no Pꝛejudice to the Plaintiff, 
although pe had not pet putchaſed the 800 1. per Ann. but 
ſhowld take' his owi'Time fo! doing of it, and a great — 
Expzeſidns or this Mind krom Sit Geo rge were p29v 
and were inſiſted upon by the Plaintiff 's | "Counſel to pig 
in the Nature of Diſpenſations Wfth' the Peffomatice of 
* Bart of the Agreement. | 


* 


But 


<4 4_ AK Med. 


2 — 1 6 
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 Clike, 


— Acts that the Plaintiff hath done are no Pꝛejudice to 

him; fo2 although he intailed his Eſtate upon the Iſſue 
of his Mike, yet ſhe being now Dead without Iſſue, he 
is abſoliite Owner of the Eſtate again; but ik the Plain- 


he had not fully perfozmed every Thing, yet it may be 
he might have been relieved ſo as to have had the Cſtate 
executed, oz a Compenſation fo; his Money. 


but here it muſt be intended, that ik Sir Seorge Sands 


without Illue. And the Caſe ok Cheeke and Lozd Liſle 


But the Court ſeriatim delivered their Opinions againſt 
the Plaintiff, fo: that what was to be done by the Plain. 
tiff, was in the Mature of a Condition p2ecedent, and 
ought to have been done wholly, befoze the Defendai t 
was obliged to do what was to be done on his Part; and 
as here the Platntiff could not bzing his Aﬀton of Ce: 
venant at Law, without Averment of Perkozmance of 
the Condition Pꝛecedent; fo neither ſhall he in Equity 
have an Exccution of the Eſtate, without doing that 
which by the Agreement of the Parties ought firſt to 
be done, and the Plaintiff ought at his Peril to have 
perfozmed what he vas to do in the Life-time ok his 


And this Caſe is the moze ficong, becauſe all the 


tiff had paid a great Sum of Money oz ſuch. like, though 


And per Cancellar?,' It the ' CUlife had left Iſſue, the 
Alſue might have had Relſef here, fo: there was no De⸗ 
fault in the Iſſue that the Condition was not perkozmed; 


had been libing, he would not have agreed to hate 
had t he Eſtate co. ſettled, His Daughter being Dead 


was cited to be a ſtronger. Taſe than this; fo2 there the 
Party had four Pears Time to make a Settlement, 
and the Mike died in the four Pears Time, and pet the 
Settlement not being made, the Party could not be 
Relleved. # 3 7 
And per 13 The. Chancery will never force the 
Execution of an Eſtate, but either where the Agreement 
is in Writing, oz elſe where a Ualuable Conſideration 
is patd o: perfo2med. of one Part, and it muſt not be 
a .trifling. Conſideration, as the Payment of twenty 
Ohlllings, oz ſuch like; fo this Court will not compel 
the Execution ok an Eftate lun wngel where the Agree- 
ment is not in Writing. 
Tota Curia contra queren'.. 


[ 
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(39.) 
Bill being to come to an Account foz ſeveral Lord Chan- 
Sums of Money due to the Defendant from the 
Plaintiff upon ſeveral Securities, amongſt which there Intereſt Mo- 
were two Judgments, one in Battery, and another fo? ne x. 
Mozds, ſuggeſting that moſt of the Debts were paid; 
Jt was odered that they Chbuld go to an Account, but 
direſted that no Intereſt ſhould be allowed -fo2 the Judg: 
ments foz Damages tn Battery and fo2 Wozds, notwith: 
ſtanding they had been long due. | 5 


x * 2 
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168. 
In Curia Cancellarie. 
(4s) 
Lord Chan- HE Father, upon the 1 ok his Son, at- 
cellor. ticled to ſettle his Lands to the Uſe of himſelf 
1 fo2 Life, Remainder to his Son in Tail, &c. 


And when the Convepance was to be made, he 


an Agreement | 
not to vary would have had ft without Impeachment of Maſte. 


from the A But the Lo2d Chancello2 would not onder it, fo2 though 

otCaſe 200. If had been reaſonable that it ſhould have been agreed ſo, 

b. yet now he muſt take the Agreement as it os and 
he would not alter the agreement. 


_—— UBB did contrat with 2 A. oꝛ a Parcel of Land fo: 


5ooo!, and patd him 1401. in Part, but befoze the 


Heir Reſt of the Money was paid, o2 any Conveyance executed, 


A. dies, and makes B. his Executoz, C. being his peir. 
B. prefers his Eill agatnſt Bubb, and C. to have the Reſt 
of the Purchaſe Money; who anſwered that they did not 
intend to pꝛoceed with the Bargain, and Bubb ſaid he was 
willing to loſe his 1401. that he had paid. 
In this Caſe it was agreed, that Bubb who was the 
Purchaſer might have pzeferred his Bill agatnſt the heir, 
to have had an Execution of a Conveyance purſuant to the 


£< j1-17 194, Agreement, hy reaſon the 2 7 | was executed in Part 


in che Teſtato?'s Life-time, p the Popment of 74 of 140 l. 
But it was tniiſted by the Counſel of Babs That > That by Rea: 
bon he (being the —— did not deüre an „* 
0 


"i Carl Cancellariæ. K 


of f the Agreement, and being content to lote what Honey 
he had pald; that the Executoꝛ ſhould not compel them 
to it. 
But the Court ruled t the Executo2 ſhould have the 
Money, and that Bubb might when he pleaſed compel the 
Heir to execute a Convepance of the Eſtate. 
Note, Thatethe Court took this to be a Juggle betwirt 
Bubb and, the Petr, ſuppoſing that the-Þeir had agreed 
to pay back the Money to Bubb, and ſo to have kept the 
Land, which was wozth much moze; fo2 now the Heir was 
to convey the Land, but to have nothing 18 it, (02 the Exe⸗ 
dcutoz up to 8 the Moneyr. 


ie lien of an Original, Er (42) 


| AIRS of Erro2 being bought to reverſe a Judgment oy 
given in a Formedon, f02 an Erro? in the Dziginal ,*®:.;.- 

it was pꝛayed here that the Dziginal might be amended: 

4 — That a Fine was levied of the Lands twenty Pears 

| ce. Ne. 

And it was owerey that, if the e were bꝛought with- 

in x Years after the 1 ine, it * be en rn 

no $ | 


erm. 
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N Annuity was deviſed to Charitable ates fit- 
tentionally, but the Uſes expꝛeſſed were void; 
and thereupon the Loꝛd Chancelloz did decree it 

to be paid to ſuch Perſon as ſhould be appꝛo⸗ 

ved of by the Biſhop of London, fo: Expounding and Ca- 
techiſing every Saturday; and he cited a Caſe in Lane's Re⸗ 
pozts, where a Penſion was given to ſilenced Miniſters. 
and decreed by the Barons of the Exchequer to poo2 con- 
1 4 Miniſters. 

And in this Caſe, by Reaſon there were great Arrears, 
he oꝛdered that they ſhould go to increaſe the Stipend, and 
the Perſons that pꝛoſecuted this Suit to be paid their 
Charges out of the 1 | 


4 Ding verſus ths. 

Limitation of At The Teffato? having 10001. due upon a Yoztgage, 

Them ge © A deviſed the Pꝛofits of it to the Defendant foz her 

Fats Livelihood and Maintenance, and after her Death, with⸗ 

Vide paſt Caſe ut Iſſue, to the Plaintiff, and made the Defendant Cre: 

357¹ cutrix, and died. 

Security to The Plaintiff pꝛeferred his Bill in this Court, to com- 

pay Legacies. ye] the Defendant to give him Security, that the Money 
ſhould be p2eſerved to him, tn caſe ſhe Hould die without D 


Aue. | 
1 2 And 


| a 5 
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And in this Caſe it was made a | Queſtion whether this 
' Deviſe of the Money, after the Defendant's Death with: 
out Iſſue, were good oz not; and it was argued by Mz. 
Attozney, that it fs not; for if this ſhould be permitted, 
here would be an Intail of a Perſonal Chattel, that could 
by no Means be barrable; fo this is as much as if he | 
had deviſed if to the Defendant and her Iſſue; and ſo it OTE 
is in Caſe of Lands; but in this Taſe the Iſſue could not | 
have it, becauſe it cannot deſcend; but the Executozs of 
the Defendant. The majoꝛ Opinion at the Far ſeemed to 
be, that the Limitation over to the Plaintiff was vold; 
but the Lozd Chancelloz gave no Opinion, fo2 he ſaid al- 
though this Court doth ſometimes compel Erecuto2s to 
give Security fo2 Legacies, yet that muſt be when they are 
clear and without Dilputes, and not when the Right is 
diſpuatable, as in this Caſe, oz at leaſt depends upon a 
- Contingency ; and ſo the Plaintiff 's Bill was diſmiſſed ; 

and by Mz. Attomey, a Yo2tgage cannot be intatled, being 


fo2 Security of a Perſonal Duty, and to go to the Exe. 
eut02. [Vide ante > Caſe 11. Lana 


by... 


Hicks verſus Pendarvis. i e 


Frur hund ed Pounds were deviſed to the Plaintiff? 'G Condition itt 
Mike, if ſhe marricd with the Conſent of certain Truf- Terorem. 
tees, and in caſe ſhe did net, then 20 l. per Ann. fo? her 
Life; ſhe married the Plaintiff without the Conſent of the 
Truſtees, and he preferred his Bill here fo2 the 500 l. and 
it was urged on the Behalf of the Defendant, that this 
did differ from the common Cale of a Deviſe upon a 
Condition in Terrorem ; fo2 it hath always been held that Anus Caſe 15 
where there fs-a Deviſe over to a third Perſon fo: Mon: 
petfozmance of the Condition, there ik the Party mar- 
ry without Conſent, &c. all ſhall go to the third Per: 
ſon; becauſe he hath a conditional Jhtercſ> by the TU; 
and ik there be no Deviſe over, then it fs eſteemed only in 
Tetr6rerh, and the Party ſhall have the Legacy notwithſtand⸗ 
ing the Beach of the Condition; but here this is tanta- 
mount oz as ſtrong as a Deviſe over, when the Party | 
_ himſelf ſaith, that if he marrieth without Conſent, de yall 5 
have but 20 l. per Anh. * 
But to that it was anſwered: by the Low: Thancelloz; 
that this differed not from the Reaſon of the common Cal? 
of a Derviſe in ＋ errorem, . the Reaſon be fam * 
MMI rom 


De roo 8. Mich. 1678. 


From my Lo2d Chief Juſtice Hale, who (when it was ob, 
jeſted in another Caſe in this Court, that this Court will 
not make Mens Mills fo2 them, and give their Eſtateg 
quite contrary to their Intents) anſwered, that this 
Court holds Plea of Legactes, and judges of them 
vide pol Caſe BY the Rules ok the Civil Law, and by that Law any Con- 
135. dition added to reſtrain Marriage is void; ſo that where 
an Intereſt doth not accrue to a third Perſon by the Peach 
of the Condition, ſuch a Condition is void and only in 
Terrorem, and ſo the 5:01, was decreed to the Plaintiff. 
But ik it had appeared that any Surpiſe oz Bzibes, 
&c. had been uſed in obtaining a young Maid to marry 
unſuitably, perhops. this Court N — it other 


wile. 
8 H de ver, 115 Se: Pour. 
_ L Kt NDS T0006 to Truſtees, - the ot of 
Poztions fo2 the Teviſors Childzen; the Deviſo? 


had only two Childzen at the Time of his Death, and his 
- Wife was big with another and within ten Weeks of her 
Time; and the Queſtion was, Whether this Infant in 
Ventre * mere ſhould habe a Share. 
It wag urgen by the Attozney General, that he walk not, 
this being a Deviſe of Lands which are deviſable only 
by the Statute, which ſaith that a Deviſe may be made 
to any Perſon oz Perſons; and the better Opinion, ſince the 
Dtatute, hath been, that Lands deviſable by the Statute 
only, could not be deviſed to an Infant in Ventre ſa mere, 
becauſe he is not pꝛoperly a Perſon ; but otherwiſe it is 
aof Lands deviſable by Cuſtom; and ſo Goods oz Chattels 
map he devifed to an Infant in Ventre ſe mere; but there is 
great Difference between a Deviſe of Goods and Lands; 
fox ik a Man deviſe all his Goods, thoſe that he buyeth 
after ſhall paſs; but otherwiſe it 1s of Lands without a 
nem Publicatton. | 
And farther in this Caſe here is no expreſs Devile to the 
Infant, fo2 the Wozd Children is well ſatisfied in the two 
7 Childzen that were bozn befoꝛ e. 
x Rall. 6%. But the Lord Chancello: was of Opinion, that the In⸗ 
Poſt Cale 294. fant in Ventre ſhould have a Share; foz it is incumbent up⸗ 
on the Parent to pꝛovide foz that as well as any of the 
Refs of the Childzen, and he ſhall never be made wozſe than 


an unde le Conſtrudion; and he took a — Difference 
_— where 


ln Curia Cancellariz RT | 
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— 


where the Feme was groſſement enſeiat; and the Far = 
Pꝛoſped of the Father, as in this Caſe, and where he was 
priviment enſeint ; and he laid there was a ſtronger Caſe than ” 
this in Firzb. Tit. Subpœna, where a Man by his Will oz £ Fe 54> 
dered his Feoffecs to convey to his Daughter; after his ALES 
Death a Son was bozn; and this Court 02dered them to gy 
convey to the Son; and fo it was ſaid is the Ptatice of the 2 5 
Eccleſiaſticat Tourt at this Day; where a Daughter is WSA 
made Executrix, and after a Son is bozn, they will grant 
Adminiſtration to the Son, fo? the P:eſumption that, if he 

had been bozn, the Teſtato2 would have made him Executoz. 
And in this Caſe the Lands are not deviſed to the Childzen, 


but to the Truſtees, to raiſe Poztions f02 them. Vide 
Wild'g Caſe, 6 Co. 16. 


Millard' Caſe. 
(470 


A Bit wa was pzeferred fo? Diſcovety of Title and Wri: 8 5 
tings. The Defendant pleads that he was a Purchaſer "08 * 
ko; a Galuable Conſideration, without Notice of the Plain: Paſt ca 155. 
tiff's Claim, and ſo demurs. 

The Plea was ruled to be ill per Cancellar, becauſe he 
doth not ſet fo2th the particular Conſideration; but if that 


had been erp2effed it had been good; ay ſo it was held in 
one Snag's Cale. 


N * verſus Jevon. 


| 1 

HE Bill was to be relieved againſt the Defendant's - 0 5 
Dowet, her Pusband being only a Truſtee ; and it ap. Poſt Caſe 83, 
pearing that the pusband was but a Truſtee, the Dyken⸗ 
dant was barred of her Oower, contrary to the Opinion of 


Naſh verſus Preſton, 1 Cro. 191. and ſo it was ſaid is way ten- 
ſtant Pꝛattice of bye Court now. 


: 4 
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050 *; +: -> Purefoy: verſus Jones. 


R. Knightly Purefoy (the Plaintiff ) was bound 
cellor Finch. with his Bꝛother George to the Defendant in a 
A to! N Bond ok 4 0 l. fo the Payment of 2000 l. and 
deliver up Se- there was alſo a Moztgage made by George to 
carities to be the Defendant, ko: Security of the ſame Poney ; after- 
© © wards George having Dccaſion to take up moze Money, 
agreed with the Defendant to give him a Statute fo? his 
Security, and the Defendant to deliver up the Moꝛtgage, 
and (as the Plaintiff pꝛetended) the Bond too; the Yott- 
gage was delivered up, but not the Bond; George dies, and 
the Defendant ſued Knightly Purefoy upon the Bond, who 
preferred his Bill in this Court, to have the Bond deli⸗ 

vered up accozding to the ſaid Agreement. 
Some Pꝛook was offered to the Agreement to deliver up 
this Bond upon the giving of the Statute; but the Lozd 
Thancello? fatd, if the Agreement were ever ſo well pꝛoved, 
et the Plaintiff ſhould have no Reltef here; koz here the 
efendant was Shipwzack'd, and had this Plank to ſa? 
him, and he would not take this from under him to let him 
ſink, to make him loſe his Debt; and if he could have ary 
Remedy at Law he might. take it, but he ſhould never be 
defeated of it in Equity by the Decree of this Court. 
als * | | Bourne 


Lord Chan- 
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in Truſt, and Wa ourne. 


| William Bourne werſus Bull, Muſgrave, Executors 


„ „„ r TEE „ 


(50. 


J. Bourne (who was the Father to the Plaintiff and the ß 
J. Defendant Helena) gave to his Daughter Helena 1000 l. 
and if ſhe married with the Conſent of the Truſtees, then 


he gave her 


20001]. more, ta be paid her at the Day cf 


Marriage z * Pears of age, and in the mean Time the 
Mother to have 80 l. out of the Intereſt of the ſafd 300o |. 
ko Maintaining and Educating her, and the Reſidue of his 


Perſonal Eſtate, after his Debts and Legacies paid, he 


deviſed to the two Executoꝛs in Truſt to be laid out inpur⸗ 
chaſing Lands to be ſettled and intafled upon the Plaintiff. 
The only Queſtion was, Who ſhould have the Surplus of 

the Intereſt over and above the 80 1. of the zooo l. until 
the Parriage 02 full Age of Helena, whether it ſhould accrue 
to the Benefit of the Son, to be laid cut in Land, 02 whe- 


ther it ſhould go to the Daughter? 


: : 72 
1 £3 £5 


It was agreed, that where a Legacy is left to a Child, Polt Cul 65. 

to be paid at a certatn Age, and no P2oviſton is made fo: 
the Maintenance of the ſatd Child in the mean Time; that 

this Court doth often decree the Intereſt of it fo the Hein, 


tenance of the Child. 


But here it was objecten, that the Teſtaton himteit had 
been his own Chancelloz, in as much as he had appointed 
30 J. per Ann. to be paid fo the Maintenance ok the Defen- 


dant Helena. 


Truſtees. 


 toſee the Event concerning the 20001. 


no moze fo2 the "Benefit. of his Daughter. 


ll upon the Strangers. 


But my Lo2d Chancello? was of Opinion clearly, that 
the Daughter ſhould have the Benefit of the Intereſt, fo: 
this 3 ooo l. was ſeparated from the Reſt of the Perſonal E⸗ 
ſtate, which 3000 l. was not to be laid out in Lands, no? any 
Part of it, unleſs the Child did bzeak the Condition pꝛe⸗ 
cedent, which was to marry. without the Conſent of the 


And it was held, that the Reſidue over and above the 3500 
might be laid out in a Purchaſe p2elently, without tarrying 


Note, That here it is not ſaid that the D aughter ould 
have 80 l. per Ann. but ſo much ſhould be paid to the Mike 
{02 her Maintenante, which doth not imply that he intended 


DE 


Note, That it hath been held fo2merly in this Court. (oe 888 
Sir Jobn Churchill) that ik Legacies were given to Childzen 
and Strangers, and: there was a Dekeſt of Aſſets, that the 
1 6 ſhould not abate in Pꝛoponion, but the Loſs ſhould 
a 


21 er m. 8. Mich. 
1600 
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H E Plaintiff obtaiued an InjunKſon in this Court. 
Che Dekendant moves to diſſolve it, and obtained 
an Mꝛder to diſſolve it; befo2e the Oꝛder was dzawn 
up the Defendant arrefts the Plaintiff, And it 
uns held clearlp, that this was a Contempt to the Court, 
and the Defendant was ozdered to be committed; foz it ts 
no TPmer till it is dzawn up any paſſed by the Regiſter, fo2 
the Regiffer's Minutes are = a\Warrant koꝛ an wy 


and us D2der. | 


| (s2.) 


A Devile to 
one that hath 
a Proviſion 


before. 


BI oys verſus B Bloys. 
FO TT bo ters. TE ELLE ge,. 

AT R 193 4 Nope pabing Jie a a 

ters by a ficſt Uenter, upon his Barriage with a ſecond 
ite, makes a P2zoviſion by Settlement of 30001. fo; his 
Daughters by the ſecond Uenter ; afterwards, having Ifſue 
one Daughter by his ſecond Wife, by his Mili deviſes all 
bis Eftate, Real and Perſonal'ts his thzee Daughters, p20- 
vided that if the Son would pay 9000 l. to his Siſters, 
that then that Deviſe ould be -vofd, and dies. 

Firſt it was held, that the whole Charge upon the Eftate 
of the Teftatoz, Neal and Perfonal, was but 9ooo!. of 
which the 3000 | ſettled upon the Daughter ok the ſecond 
Put the Auelktun was, Whether che ſhontd have her 
Share in the Remainder of the 5000 l. beſides the 3000). 


it * then the two — N Center 155 
| ave 


* _ 
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Son and two Daugb⸗ 
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have pad but little moze then 1 coal. apiece, and this 
Daughter by the ſecond Uenter would have had above 45001. 

if this Pꝛoviſion by the Mill (ould be taken to be additional 
to what was ſettled upon the Marriage. 

And the Lozd Chancello? held clearly that it ſhould not, 
there being no P2oof that it was the Intent of the Father 
that it ſhMſd-be avpitional ; and he cited the Ene of Pyle 
and Pyle, where Sir Frayeis Pyle ſettled 300 l. apiece by 
Deed won his 4hxee Daughters, and alter in his lil gave 

khem 30001. apiece, without taking any Notice of the 
Pꝛoviſion he had made by Deed ; and there being no P2oof = 
of his Intent to make this in his Mill additional to 
the other by Deed, it was held it ſhall be intended the ſame 
3000 l. and ſo they had each of them but 3000 | in the 
- Whole, ol 
And it that Expoſition were made there, in caſe of the 
Daughters and Heirs of the Family, foz the Benefit of 
the coflateral Heir Bate, then this is a much ſtronger Caſe 
where it is betwixt the Daughter of the ſecond Center and 
| the GEE of the tirſt, 


hi 


FT * 
— . —˖Ü an_ye 


(53. 


A * 

_ out 
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bad Security. 


T 


tiff's Name, which Moztgage after pꝛoved defeftive, and 


Clarke werſus Perrier, Executor of Captain Perriet 
A Scrivener. 


HE Plaintif depoſited 40a L in the Hands of 
Captain Perrier the Defendant's Teſtatoz, who let 
the ſame at Intereſt upon a Bo2tgage.of Houles 
in London, and took the Moztgage in the Plain⸗ 


the Plaintiff received the Intereſt fo2 ſeveral Pears, but it 


did not appear by the P2oofs in the Cauſe, that the Plain⸗ 

tiff did ever afſent to this Moztgage, oz that he did give 
the Defendant a general Authozity to diſpoſe of it at In⸗ 
tereſt as he thought fit ; neither did it appear on the other 
Side, that the Plaintitk did lay any Reſtraint upon the De⸗ 
fendant, that he ſhould not diſpoſe of it without his Appꝛo⸗ 
batton, ſo that the Caſe reſted merely upon Conſtrufton of 
Law, whether a Scrivener, diſpoſing of Money depoſited 


- generally in his Þands upon bad Security, ſhall be anſwer- 


1 Inſt, 89. 


able fo? it, there being no Pꝛook of any Fraud oz Colluſion 
in the Scrivener, oz whether the Owner of the Poney 
ſhould ſtand to the Loſs of it. 

And my Lo2d Chancelloz ſaid it was like the Caſe of a 
Ballment at Common Law; if J deliver Goods to another 


to keep, and he loſe ——_ * any Accident, the Loſs ſhall 


I | al ll 


LE , 2 
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fall upon him, unleſs he qualifieth the « Conffruion of Law: ; 
by laping that he will keep them as his own, and wen the. | 
Loſs, if it be involuntarp, falleth' upon m. . 
The Lo2d Chancelloz ſaid it was a Caſe of great Eon | 
ſequence, and ſo he would confider of it befoze he would — 
deliver any Opinion. ff.. 
Afterwards tt appearing by the Pꝛooks, that the Plain 1 9 
tiff had by his Agents received Intereſt fo2 ſeveral Pears, 
und in the Receipts had taken Notice of the Principal, 
being in Moztgage upon the ſatd Security, this did a: 
mount to an Appꝛobation of the Security, and ſo te 
Lozd Chancelloz was of Opinion that he ought to ſuſtan 
the Loſs; and reverſed the Detree made * the pane = ee 
of the Rolls econtra. 6. 1 A 
Put if it had ſtood barely upon the Conftru#ion of the 
Law, without any ÞPzoof of the-Conſent o2 Appzobation of. 
the Party, there the Scrivener muſt have ſuſtained the 
Loſs accozding to the Rules of Law in caſe of Bailment; 
ag 1 Inſt. 89. and he cates Exod. . 22. n _ Levitical | 
law was ſo. n 1 


227 * 1 9 g w_ (54) 
Fol 8 Caſe: is FEE 2 11 "oy ; 


Tn B Execiitois of foly preferred'a Bill againſt all the De mile 
Z Creditozs, ſome being by Judgment, ſome by Bond, Ag. 

and ſome by Simple Contract; the Ceftafoz having deviſed 
Lands to the Erecutozs koz the Payment of his Debts; 
and he had in the firſt Place in his TU deviſed an Annuity 
of sol. per Ann. to be paid to his Wife. 

My. Lozd. Chancello) directed, Firſt, That the Lands 
being deviſed to his Execiito2s, it ſhall be, conftriced that 

the Teftato2 intended that they Routd be paid in the ſame 
Ozder as the Law ditefts, that is to ſay, that the Debts 
ould. be firſt ay bekoze this Annitity, which was but a 
Legacy, let the 15475 ok the Till be how it will; © 
although it deviſed the Lands char ed with this Annuity 
 fo2 the Payment ok Dehts, pet the Debts ſhould have: 
the. 1 1 s but he WIR that the Lied of all wb, p 


ed that the Debts hould be bu in that Over wing : 
bd. 
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"Law dv. direk, and there a Debt by a Decree- in chen. 
tery Gould have the Preference ot a Bond. 
n 1 7 Cale of Hickſon ant Witham was cited. 


- 
bs) HEE. 56 Sir Oliver Butlers Caſe. 
| Lord Chan A2 ie Facies {fied out in the King's, Name te repeal 
| Chief Juſtice a Patent granted o: a Market to be held at 


North, Chatham, upon. Duggeſtion that ft wat ad grave . 
Juſtice Jones of the City of Rocheſter. 
Sci” Fa' to re- It appeares upon thr. Plcavings, that an ad ans; lags 
peal a Patent. num ffſued out, but was executed ſurreptitiouſty twenty 
Mes from: the Place, and nullum damnum returned, 
and thereupon the Ring made this Gzant. | 
The Defenvant demurred to the Scire Facias.. | 
Due Dileftion made was, Whether upon a Seite Facias 
ft. might be aderred this Szant was ad grave damnum, 
when it was found by the Inquiſition that it was nat 
ad damnum; and ſo it was averred that another Inquiſi⸗ 
tion ſhould have been found in Cotitradiitton of it befoze 
| the Party ſhould be admitted to this Aver ment. 
5 But to. that tt was anfwerev, That the Jnquifitizi 
© fount upan the. 39 quod dmaum Was not obligatozy, but 
that aup Perſon might aver the Covtrary without a'Par- 
ter ot eco; aud faq that they cited 8 r Wiltam RO, 
Cafe, where it was held that any Perfon might ding. 
Anion on the Cafe, and was not eftopped by that 
nguſſitton.; and ſo Judge Jones (ald it was held tn ang- 
ther Caſe lately in the King's Benth. _ 

Aud North faid the Differente was this, that where 
1 f another Dffice was kounn the King might ceife itmmedt⸗ 
Dy. 211. ütelg, otherwiſe he muſt ding a Scire Fscias, and then the 
Matter ot Damage may de put in Iffne. and tried. 
And my Lad Choncetio: and the. Judges concurred 

this Pateut ought. to be repealed, foz as much as 
was alledged in the $cire Faclas to de ad grave damnum, 
and hs; Defeunaut dan confefſed' tt by dis Demurrer. 
| d my. Art Chdticet1g? fad that rf would be inconve⸗ 

kent, if f teut might not de repealed by d Scire 
Pacias, fy £ ten 0 COTE — 4 3 1 755 60 op 11 52 puta 
loties, [ rations an ele, A E 
1 Bey duct fo; Wu koz ik the Damage - had deen 
abc 14 ond have deen ſent inta the King's Bench 


to be trie 2 ap the Patent ſhould have fiood o kallen 
e Ta 


nt ok that Trials 
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Povye 5 Caſe. 


* Truftces fo) Payment of his Debts, w 75 
Leaſe in the whole was wozth about 1200 1. the Heſr of A 
after his Death fetls. as much Land ap popeth 408 1. 
whereof the Moztgage fo? 17 001. was Part (which was moze 
than the Aalue of the Truſt Eftate). Povye who was g 
Creditoz koz the other 1501. bzought his Bill againtt the 
Heir and the Truſtees, to have his Debt ſatisfied out 
of this Cruſt Effate. 


It was nfiffed fo2 the Hetr, that having paid as far 


(56 


Was indebted 15001. whereof 3651 was ſecured Lord Chan- 
by Maztgage, the Reſidue by Bond; A. befoze © 
| his Death makes a Leaſe of all his Lands to n Traf. 


cha 


as the Ualue of the Truſt Eftate did extend, he ought not 


to have dis Lands charged any farther. 
But it was ruled, that being the Truſt Lauds were 

nat ſuiffiefent to fatigfy th 

the Truſtees and the Do1tgagee hauly nat 1 4 12 


ther to cheat other Erehitozs, by. napin 
firtt off; büt on the contrary the TruCt Lands thou 


oꝛtgage; but on the contrary, if the W ſhot 
tit ſatisfied, the other Creditozs might 1 


Debts : z 


ſe their 


e whole Debt, the Heir us 15 - 


applien in the firſt place ko the other Delle, nou be 
. could be at ng Damage, being Kuren by | 
ow 


= ; ; and 7 th = in oe Caſe DD Relief 0 his 


(6879 85 - 
Heir and An was brought againſt Se Heir of * the "EO 
Executor of to redeem, and neither the Executoz no2 Adminiſtrato) 


3 were made of . and this Exception being taken at the 

| ao Hearing of .the-C uſe,” the Lozd Chancelloz would not 

5 roceedech the weürlug ok the Caule; fo2 ik it ſhould fall 
out upon the Account, that Money ſhould be paid by the 
- Wo2tgagoz, that is to be paid to the Executo2 oz Admint. 
firatoz, and not to the Heir; and ſo the Account ought not 
to be 3 wirdeut 1 2 


(58.) . 
Lord Chan- ( Nhligee makes the  bligey Exttuto) © in "Tru fo? his 
Gange Childzen, &c. though this be in Law an Extinguich⸗ 


Executor. ment of the Debt; pet in Equity it is not, but it ſhail 
be pzelerved in Being foz the "Benefit of the Ceſtuy que 


Truſt. 
1 Lee) 8 Cale, at che Rolls 
Tribe den. Bai. is Guardfan oz Eruttee faz an Infant to 
chalk, whom Lands are deſcended oz deviſed, but the Title 
{s-revera in a third Perſon, if the Truftee, 02. Guardian 
buy in the Title of this third Perſon, this ſhall not be taken 
to be a Ttuſt fo2 the Infant, foz he is at Liberty to 
dong it as well as any Body elſe; and ſo it was held 
| 9" Lim of e and Throckmorton, p Ls Tir 
(60). 7 # | Chamberlaine vera Chambetlaine. 


Lond Chan- | a Father of the Plaintif and Defendant did de⸗ 
will vile his Eſtate to his eldeſt Son Edmund, with a 
Averment of Remainder to his firſt, ſecond and third Son, and foz 
he Intent of Default. of ſuch Iſſue, to his ſecond Son Humphry, with 
the Teſtator. Remainders to his firſt, ſecond and third Son; and ſo ta 
pe cat 37- his third Son, Ke. P2ovided that if his eldeſt Son Ed- 

79 mund, . when he enjoyed the Eſtate, ſhould have no Iſſue 
Male living, that then he ſhould pap 40 l. per Ann. fo: the 
n of. S en 0 FE Bumps and E 15 
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- Emation,m rh manner as — Dear, at 
his eldeſt Son ſhould have a Son Maduced and libing. 
Edmund the eldeſt Son had Iſſue a Son, who lived thu. I 
Days, and-then died. It was in P2oof that Edmund the Ee. 5 
ftato?- did declare that his Intent was, that this 40 per i 
Ann. ſhould be paid in caſe Rauumd ſhould. have a Son | 
bo? n that ſhould die ſuddenly after... 5 
"Fer Cur: The Annuity is determined, and a collateral 
Pot all not be admitted againſt the erpzeſs Wozws of 
the Mills and it is pꝛobable his Intent was, that the 40 1. 
- ſhould: be continued to be paid, although Edmund had a 
Son which: died ſuddenly..after ; pet nom it muſt be taken 
upon the Wozds of the Mill, and an Averment ok the In⸗ 
tent ok the Party contrary to his expꝛeſs Mods ſhall not 
be received; and ſo decreed againſt the Plaintiff. Jf it had 
been a tut, the Intent burn rs been Nr ** 
Prot; 5 eee 
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| Abrham rſs Babb. , ines (OY p02 6/994 

NE Abrabaw (to: wha the Pt is ven) upon Lord Chan- 

his Marriage did lettle the Lands, upon which the 
Gaſie in Queſtion was intended to be committed, to the n 
Uſe: of himſelf and his Mike, and the Peirs of their two via pol Caſe 
Bodies; afterwards the Pusband dieth without Jfſue ; his 349. 1 
Wife marrieth the Defendant, being then Tenant in Tail 1 5 5 
after Poſſibility ot Iſſue extint; and ſhe and her ſecond | 
Pusband having felled ſome Trees in a Gꝛove that grew 
near, and was an Oznament to the Banſion-Houſe, and ha- 
ving an Intent to. fell the reſt, the Platntiff, to whom 
the Lands did belong in Remainder, pꝛeferred his Bill 
to reſtrain her from felling thoſe. Trees, and to have an In- 
junction to ſtay the Committing ok Waſte. 

It was infiffed upon by the Defendants, that Tenant in 

Tail aktet Poſſibility of Iſſue extftyt, is by the Law dil⸗ 
puniſhable of Waſte, as appears 11 Co. in Lewis Bowles's 
Caſe, and 1 Inſt. 27. b. Lit. ſect. 352 und in the Caſe ot 
Lewis Bowles it is held, that ik a Leaſe be made abſque 
impetitione vaſti, the Tenant is not only diſpuniſhable of 
Waſte, but the Pꝛaperty of the Trees is in him ik he fell 
them; and in the Caſe of Wentworth verſus Wentworth 
it was held by all the Judges of England, that Tenant in 


Tail after Poſſibility of Illue extinq is diſpuntſhable of 
can and ſo 18 Lewis Bowles' 1 Cale. 21. Co. o. 


1 


"Fer, Cum: The Law fonmertp! tas pelv en ba, wat 


if there: vere Temant' ko Life; without Impeachment of 
ate, that this. vid only treate an Impunity to the Te: 


none fo2 Life, although it was the expreſs P2oviſion of 
the Party. 4 Co 63. Put afterwards in Leis Bowlesr'g 
Late, 11 Co. 80. the Opinion war, That theſe (Uows 


did veſt a Right and Interen in the Tenant ko Tife, 


and vid give him Liberty to fell and take the Trees to 
his own Ute; fo there is an expzcfs Pꝛoviſion of the 
Party ; but in the Caſe of Tenant in Tail after Poſ- 
ſibility of Zane extin#, that is the Pꝛovillen of the Law 
only ; and though in tome Caſes fortzor eſt diſp6ſitis jeg 
quam Hominis, yet that (hall not be to incumder Eſffates: 

Eut in many Caſes, where a Petfort is Viſpuniſhable 
in Law foz committing of Caffe, yet this Court wall 
injoin him; as where there fs Tenant fo2 Lite, Remain: 
der fo2 Life, Remainder in Fee, the Tenant- fo: Life 


ſhall be reſtrained from committing of Waſte by the Jn: 


junitfon of this Court; though if he do commit Maſte no 
_ Afton of Taſte wil 15 


e againſt him, (ſed ſemble, that an 
Ackion of Trover will lie fo2 the Reverſioner, becauſe 


the P2operty of the Trees is in bim); and though this 


Aion of Trover be a new Remedy, pet it is a juſt 


_ . Remedy, and tho' this was a Remedy not known heretofoze 


1 Cro. 242; 
Allen 84. 


yet it is juſt ; and it muſt be admittdy that the Law is better 


underſtood now than fozmerly tt was, and the Law by Ex ⸗ 

per ience and Pzaitice is impꝛabed, and learned Men by Sty- 

dy ſee farther and farther into the Depth of it; per Cancellar- 
And he ſaid that in my Loꝛd Chief Juſtice Rolle's Time; 


in the Cale of Eudall verſus Eudall, Rolle was of Opinion, 
that an Adion of Trover would lie fo2 the Reverſioner az 


gainſt Tenant in Tail after Poſſibility of Iſſue ertin#, fo? 
Trees cut down by him; and my Lozd Chancello2 de⸗ 
clared he was of that Opinion, though he could not be 
puntſhed- by an Aﬀton of Waſte, becauſe he had only an 
Impunity if he committed Waſte, but no Jntereft in the 


4 Trees; but Pemberton argued fortiter econtra: 


And my Lozd Chancello2 ſaid, Jf there be Tenant fo; Life 
without Impeachment of Mate, {f he goeth to pull down 


Houſes, &c. to do Waſte malicioufiy, this Court will re- 


ſtrain, although he Hath erpꝛels Power by the Aﬀ of the 
Party to commit Maſte; fo2 this Court will moderate the 
Exerciſe of that Power, and will reſtrain extravagant hu- 
mozous Waſte, becauſe it is pro bono publico to reſtrain it; 
and he ſald he never * an Injuntton dented to * 

4 | tle 
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the pulling down of Houſes by Tenant ko; Life without 

Impeachment of Waſte, unleſs it were to Serjeant Peck in 

my Lo2d. Oxford's Caſe, and he ſaid he did belteve he ſhould 

never ſee this Court deny-it again; and he cited the Bi- . ,24-. 

ſhop of Wincheſter's Cale, who made a Leaſe fo2 2: Pears, 3% . 8 

without Impeachment of Waſte, of Lands that had many 

Trees upon it; the Tenant cuts down none or. che Trees 

till about Half 2 Year befoze the Eppjrariou-gf his Term, 

and then goeth to kelling down the Tries, and in that 

Caſe he was in joined by this Court; fox. though he might 

have felled Trees every Pear from the Beginning of his 0 

Term, and then they would. have been growing up again | * 

gradually; yet it is unreaſonable that he ſhould let them 

grow till towards the End of his Term, and then ſweep 

them all awap; kei though be han a Power to commit 

CUaſte, yet this Court will model the Exerciſe of that 

Power. This Caſe he ſatd was in Pꝛint, repozted by J. 

Jones, but upon Search J cannot find it. | 

And he cited the Lady Evelin's Caſe, where there was 

Tenant fo2 Life, Remainder to the firſt Son fo? Life, with- 

out Impeachment of Waſte, with Remainders over; the 

firſt Son, by the Leave of the Leſſee of Tenant foz Life, 

comes upon the Land and fells the Trees, although he 

tould not in that Cate be puniſhed by an Ackion of Matte, 

yet he was tnjatned by this Courr. 
Jn the End this Cafe was referred, and if they could not 

agree, then to be ſet down again; but my Lozd Chancel- 

wn diſcovered his Jnclfnation fortiterfo2 granting an Injune: 


+ lb BS: Sam. Aftrey's Cafe. 1 1 (62. 


Ia this Caſe it was held unanſmouſly, that where there saure of I.. 
1 was an Account current foz 2s Years, as Receiver of mitatin. | 
Rents, and much moze in paying and receiving mutually, | 

pet this was not barted by the Statute of Limitation , but 

if the Account were ſtated o2 ended, and then the Party 10 

bears to p2oſecute to; fix Years, he is barred by the Statute, 

And here Aſtrey (who was the Executoz of Mis. Moſſt (his 

Mother in Law) who was Executrix of her Hugband M?. accou: «- 
Moſſe) wag decreed to account ko; the Pzofits of Lands re ging Execu- 
ceived by Yz. Moſſe befoze his Death, in Truft fo2 the“ 


_ (63) 


cCellor 


Cuſtom of 
London. 


Cuſtom of 
London. 
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Lord Chan- 


* Annand & ur verſar Honywood. 


; HE Caſe was, The. Plaintiff's Father had two 
Daughters, the Eldeſt was married to the Plain- 
tiff, and had a Poztion; the Father by Will af- 
terwards,  reciting- that his ſaid Daughter was 
not ſuffictently advanced, did make a further P2oviſion 
fo? her; but after that he revokes that Call and makes 
another, whereby he declares that his ſaid married Oaugy: 
ter was ſufficiently advanced, &c. and then dies. 
The Bill was bꝛought koꝛ a cuſtomary Part of the 


© Perſonal Eſtate that the Father died poſſeſſed of at the 


Time of his Death; and here it was held per Cur', that 
when a Daughter is married and hath a Poztton, that is 
prima facie intended an Advancement ; and this is lo in⸗ 
tended and taken by the Cuffom of the City ; but by the 
ſame Cuſtom, if the Father doth afterwards, by Mill 02 
Writing, declare that ſhe is not advanced ſufficiently by 
the Marriage, then this by the ſame Cuſtom doth open 


rel Caſe 351 the Batter again, and let her in to her cuſtomary Part. 

And it was likewiſe held here, that if at the Time 
| of the Marriage it had been agreed, that notwith- 
ftanding her Portion then given, che ſhould have had 
der cuſtomary Part, ler ** Cuſtom be what it ther 
+ 3055 there 


. 
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there would then have been an Equity to let her in fa2 
her cuſfomaty Part, and this Court would have given 
But here being no ſuch Agreement, the Matter reits 
purely upon the Cuſſom; and therefoze it was ozdered 
that the Cuſtom ſhould be certified by the Recozder, viz. 
Whether 8 Declaration that his Daughter was not (uf. 
fictently advanced by his Mill, which afterwayds was 
revoked, Wall be ſufficient to let the Daughter into het 
Share; and whether the Will, notwithſtanding the Re- 
vocation, hall yet continue a Writing to this Purpoſe, 
But he wovld not ſuffer it to be put in Jye, whe- 
ther the Marriage ſhall not prima facie be intended an 
Advancement; fo2 he ſald that was already certified fo 
merly by Coke mhen he was Recozder of London; and it 
is reaſonable it ſhauld be. ſo, fo2 the Reaſon that is gt« 
ven by Swinburne ; fo2 when the Poztion is given, it is 
pꝛopoztioned to the Eſtate which the Party that giveth 
it then hath; and as when there ig a Detay of his E- 
ſtate, the married Party beareth no Share in the Loſs; 
ſo ik there be an Advance, it js not reaſonable (with- 


out a Declaration made by the Party) that ſhe ſhould have 
the Benefit of that Advance. | . 


Fas Dekendant married the Plaſntiff's Wife's Mo- Lord Gan: | 
1 ther; the Plaintiff being a Suitoz to the Defendant's TT 
Daughter in Law came to a Treaty with the Defendant ; Marriage A- 
the Defendant being then poſſefſed of the Perſonal Eſtate k. 
that was left by his Mike's fozmer Þugband, a Share i 
whereof was due to the Plaintiff's Wife, the Plaintiff ne 
and the Defendant enter into Articles, and in the Arti Peace 235. 
tles it was recited, that whereas the Defendant was to pay 

to the Plaintiff One thauland Pounds for the Marriage 

_ Poxtion of the Wife, the PlaintiF covenauted to ſettle 
tertain Lauds, &c. ; : 

It fell out that the Share of the Perſonal Eſtate Which Corenace. 
the Plaintiff was intitled to, was but Thee hundzed and 
twenty Pounds. n 

But it was decreed that he ſhould pay the 10001. and vide ante Caſe 
per Cur, an Jian of Covenant will Jie upon this Be- 3 
.Cital ; whereupon it was ini ſted 25 the Plaintuff ought 2 
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"te viemitted? to Law, and bung his Atfon of Covenant 


there. 
But per Cancellar 2 where there is a Remedy at Law fo2 
one Thing in a Bill which is tomplitated with other 
Matters which are pꝛoper in Equity, there this Court 
will determine the whole Matter. 

And although it was objecked here, that the Wike lived 


but fir Months, and that the Husband was not able to 


have made the Settlement he agreed upon, and that the 
Mike had very hard Uſage from the Pusband the Time 


the lived with him, yet the Court detreed ot ſupra. 


And my Lo2d Chancelloz cited the Lo2d Dela ware'g Caſe 
lately decreed here, where an Agreement was to pay the 
Marriage Poztton to ſuch Perſon as he ſhould appoint 
in the Space of ſir Months, and he was in Conſideration 
thereof to ſettle certain Lands; the Marriage took ef- 


fe, the Mike died, and the ür Months elapſed, and 


no Perſon appointed to receive the Money; and pet the 


' Poztion was decreed to be paid to the Lozd Delaware 


G5) 


>— woo x 
Legacy when 
payable; 


without eramining his Capacity to make a Settlement ac: 
coxding to the Agreement. 


Parker werſis Parket. 


1 4 HE Plaintiff's Father deviſed'to-her and ber Siſters 
a Legacy of Four hundzed Pounds, to be paid at 
their Days ok Marriage, and if either of them died be 
koze Marriage, then her Part to go to the Survivozs, 
and in the mean Time to have Maintenance and Edu⸗ 


cation. 


The Plaintiff being nom Twenty-ſix Pears old, and 


not minded ts Yatry, p2eferred this Bill for her Poꝛ⸗ 


tion. 
It was argued fo2 the Plaintiff, that the uſual May is 
to make the Payment at ſuch an Age, oz Day of Marri⸗ 


age, which ſhall firſt happen; and here though the Day 


of the Age be omitted, pet it may be intended the Age 
of Twenty-one, when the is of Ability to manage and 
diſpoſe of it. 

But per Cancellar', this is an eaſy Caſe; fo2 where: 


- © ſoever there is a Deviſe over, the Teſtato? is his own 


Chancelloz, and there the Limitation muſt de taken as 
it is penned ; and here would be a manifeſt Injury to 
thoſe tn Remainder, if this Court ſhould decree the kor 

1 ion 
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tion before Marriage, and the Intent ok the Teſtatö 
would be defeated ; fo2 it is plainly his Intent, that ik 

ſhe dieth -unmarried, her Share ſhould be egually 4 
vided amongſt the reſt of the Childzen; and ik it 0 0 
decreed to her, ſhe map give all to one, and none to + A ; 
ther; and he ſaid it was much the lame with my Lady - 
Kilmurrye's Caſe, where One thouſand Pounds apiece was 
deviled to Daughters, if they married with the. Conſent 

df B. and ff they married without ſuch Conſent, then 

they ſhould have but Five hundzed Pounds apiece, and 

the Refidue ſhould go to the Son; the young Ladies 
being thirty Pears of Age ſued fo? their Legacies here, 

and it was alledged in their Behalk, that now being ok 

that Age, it was not material whether they married 

with oz without Conſent, being of Underſtanding and Dil⸗ 
cretion to diſpoſe of themſelves. | 

But it was Reſolved, that the Teftato) was Chan- 
cello: of his own Eftate; and having added this Re⸗ 
ſirition, and a Limitation over, this Court could not 
alter it; and therekoze their full Legacies were decreed eu 
to them, but they were to enter into Recogntzances fo2 Len cat 132. 
Sccurity of Repayment, in Caſe they married without 

luch Conſent. | 

And ſo here the Lozd' Chancello2 would. not decree the 

Poztion till Marriage; and then the Counſel of the 
Plaintiff p2efſed to enlarge the Maintenance, becauſe Maintenance 
when no certain Maintenance is expꝛelly allowed, this e 4+ 
Court will allot what they think fit; but in this Caſe fol Cale 85 
he would not ertend it beyond the Intereſt ok the Money, 55. 
becauſe if he ſhould, it would fink the Puncipal, to the 
Detriment of thoſe in Remainder. 


(66.) 


Noz, That if a e be in Poſſeſſion; and al- Paget, 
ſigneth over, if the Moztgago2 prefer his Bill, Mongeger. 
upon Suppoſition that the Debt is ſatisfied, and to have 
an Actount of the Overplus, there he muſt make the 
* Woztgagee and all the Aſſignees Parties, | 

But if his Bill be only fo2 an Account, and to pay what 
is Arrear to the Aſſignee, there * need not make the 
Dottgagee a Party. 


Bo Term. S. Trin. 1680. 


(% 


above forty Pears in "Potrihon, and the Woes 
go came now to redeem, but was denied ; fo2 my Loꝛd 


| 1 man he would not countenance the Redemp. 


tion of ſach of® Bontgages; and my Lozd Bridgeman'g 
mer was, not to fuer a Redemption after twenty 
Prars, and by the Statute an Entty is taken away in 
Eime; and he ſaid he would in no Caſe ſuffer the 
edemption ok an Old Poꝛtgage, tinleſs the P2ofits of 
the Land vid conſiderably exceed the Intereſt of the 
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26 Ds. Everton ſhould diret, limit aud appoint; 29” 
-- He voluntarily, by Writing under her Hand. and Foa. Carr. 
— Seal, did limit the Ales to the Plaintiff, (and we. 
being d Feme Covert) the Deed was kept in hers 02 her 

bandes Hands ; afterwards the deſtropeth'this Deed, 

nd Jim(ts the Uſes. to the Defendaitts, and. there was no 
Power ö Revocation reſerved in the fit Deed. The Que-, 
- fon wis, Chether che were ſo bound by the firff Limita- 

tion, that it was not in her Power to alter it? 

And the Lozd Chancelloz ſatd though this was a Caſe of 

Qalus, yet there was no Difficulty in it; fo2 when the 


—— d by that Deed to revoke 02 alter it, m a ſubſequent 77 
_ Limitation by another Deed wil 02 the firſt Deed, LEES 
and the laſt Mill, always takes Place. £15 a e e.. 2 
But otherwiſe it is, ik the Limitation be by Mill, for Hob. 3 13. 222 e 


there the Party may make bis Will toties ones and the 
- laſt ſhall take Place. 
Jf a Power be reſerved to limit a Truſt by Deed oz 
Will 15 it be once limited by Deed, it can never after- 
wardslbe altered; but a Will being of its own Nature 
revokadie and alterable, it _— be revoked 02 altered as 


the 


Je Term. 8 Mich. 1680: 


_ — — — ——— ́ —— — | 
"the Party plex vieaſeth ; fo2 Trufts be governed by the Rules of of 
Law, though the Execution of them is compellable only in 
this Court; but if th e Power reſerved to limit by Deed be 


from Time to Slime, then he may limit and revoke toties 
quoties, © 


(69.) 


Account fa- I F a Wall pꝛeterreth u Bill generally.fo2a1 actin, an 
RIGS ard: Accouſt' faked fs a good Plea, but if in bis Bill he 
ſetteth fo2th that there was an Account, and that there was 
a Miſtake, and ſetteth fo2th the particular Viſtake, there an 
Account tated is no good Plea z per Hutchins & al} 


a 25 Hunt and Baker. 


IC 15 was laid per Winnington, and! not denied, that whete 
a Truſt of a long Term- is limited to the husband and 


1 ho Cale 155. (Life fo2 their Lives, with a Remainder to the Heirs of 


Caſe 27.con. the Body of the Mike, thete after the Death of the Hus⸗ 
- > (Hite path the Diſpoſittan of the Trust of the 

e erm, and after her Death her Executozs oz Admi⸗ 
Et and Ro the Rematider was limited to the 


Hy there the Wife being 

— 0 1910 Kb Oi not hot 
„ ur go to the Executoꝛ v2 avntintiicaro? of 
my y n and this was ſald tu be Witham's Caſe; and that 
Wi Difference tuhere. by Wilke 1 an 1 FO Law 
n a Term, and OE e 1 
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N E E Vatnees d poung 
[deration of 100 l given him in th 
his Father, did give a Pond foz 600 l. t 
| within a Pear after the 


Death ot his Fathet (to- 


whom he was peir). The ſaid Bond being ſued, he pꝛe⸗ 


5 * * 


* 2 - 


. woe Clitneiſe 
his CHI, - 4 
by the Lo 
ing thee 


* 
% 
* 


1 


han made, a Settlement 


the 


and Intereſt; 


. 


. % N 
„ + * * i - 2 
8 i 


: 212-00 


a>, 


Na 


th. 


( ancello} to | good enougb; 
itiefſes was otily char there mig 
that it was done; and here it was clear enough, though 
were only two Witnefſes: 


Ales, in the Pteſttice or 
e tevoked, and ümtten new 
55 ene ar tio ttunenes: And etreed 


deb 


* . __ 
e (X 
; * 
— of 
4 IS $- Ff ; 
8 
o 4 oe? 


02 the ap 
e Clear. 


fetted his Bell to be relieved, and wag reileved; repoying | 
the ſald 166 1. : 


otne- 
zoof 
here 


Flay 


— 


CY 


* 


o be paid Relief nin 


F 
| 
ij 
s 


De Term. 8. Hill 1680. 


C13) a Flay 0 * 


Lord Chance Wan deviſeth his Þotthoſd "Goods and Stuff to his 
ite, and died, having made his Daughter Execu⸗ 
Paraphernalia. ct ix. The Mueſtion was, Whether o2 no by this Devile the 
. Uke ſho v habe the Plate that wa commonly wed about 
Goods, the Þouſe, viz a Silver Tankard, 12 Sülver Spoong; 
Poſt. Caſeaog. AND likewiſe whether the ſhould have a Bꝛatelet which the 
Off Exec. 361. ujſed to wear, and ſome Pieces of old Gold, viz. two Pieces 
that were given her to join in a Fine by her Dugband, 
and ſome other Pieces that were given her befoze Marriage 
by her Godfathers and other Friends, which ſhe had kept 
_ all the Time of her Marriage. © ' 

* Reſolved, That the Tankard and Spoons, commonly 
uſed about the Houſe, will paſs by the Deviſe of Houſehold 
SOoods; and foz-the Bzacelet and the Pieces of old Gold 
which her Pugband gave her, and permitted her to uſe 
and to — of in his Life-time, it cannot be intended 
that he did deſign to take them away at his Death with⸗ 
out expꝛeſs Wo2ds;, and ſince the Wife might have diſpoſed 
ok them, and have fold oz ſpent them, but ſhe hath not, 
but bath been u good Houſewife and laved them, they ſhall 
not now be taken krom her, there r no: per of ap 

_ lets foz Payment of Debts. * $977 5 
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I 55 2 1:29 Moe get 
(14) <P bene t ben to an! Infant to be paid at this Ae 


Per Juſtice I of 21 Pears, and the Executoz to pay Intereſt-fo2 it un 

Heat til it became papable; if the Inkant die befoze 21, it is due 
ently. to the 12 5 02 Adminictratoz of the Infant ; 

it. I. no In big be T0; for it, then it ſhall not 

A unt! Infant would have come to 

„in. Cale. h lor oY, j ethere it is a Benefit the 

eſtato} itt "the. .Executo? 7 by keeping it in his 

Pands; but in the 0 Caſe it cou ho be none, ie, when. Intereſt 
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DE 


Term. 8. Trin. 


1681, 


15 In Curia Cancellar iæ. 


; (65) 
[ a Coppbolder do fo) a Ualuable Conſideration Cell Copybeld. 


o Moꝛtgage, oz covenant to convey. his Copyhold, 
and dieth befoze any Surrender made, the peir is 
compellable to ſurrender accoding to the Agreement Polt Caſe 126 
of the Coppholder; but if a Copyholder deviſeth his Co- b 304. 
pyhold, and make no Surrender to the Uſe of his Mill, 
85 A oy ſhall not be compellable to make this good to the 
But it was made a Ouete, if a Coppbolder do deviſe 
Lands fo2 the Payment of his Debts, and dieth without 
making any Surrender, whether the Hefr be in this Caſe 
compellable to make a Surrender; and the better Opinion 
ſieemed that he ſhould not, becauſe although this be fo2 
Papment of Debts, yet it is merely voluntary to deviſe 
his Copyholds ; and the Maſter of the Rolls ſaid, that if 
Fi ſhould be allowed the Low would be couſened of his 
Fine. 


.. (96) 
Ik a Pan hin Lands that are in Bortrage, the pevic of 
Equity of Redemption will paſs to the Deviſee ; and ſo if Lou mort 
Copyholds that are in Poztgage are deviſed, the Equity $agod 
of ts 10 paſs to "0 8 


8 e Tiffin 


Tiffin werſus Tiff,” Eo 
ct t E. Ang Term fo2 Pears was kept on Foot upon Truft 


( 


to attend Re Inheritance; he that had the 
| Poſt Caſe157, deviſeth 12 Ly s: by a Nungpative, Mill h was re. 
243 DHucedto ting in his Ldtetime; hut the freftfons in 
5 the Statute vf this ing againſt Frauds and Perjuries, 
was not purſued. The Queſtfon was, Whether oz no this 
Deviſe ſhould operate upon the Truſt of the Term which 
was in him, by Reaſon | could not operate upon the Jn- 
heritance, becauſe the Statute was not-purſued. 
And it was held clearly by the Loꝛd Thancelloz, that it 
ſhould not; fp2 it this ſhould de permitted, it would in a 
great Veaſure fruſtrate the End of that Statute ; fo2 it 
is very frequent now in Settlements that ſuch [Leaſes 
are kept out ta attend Jnheritouces'; and theſe Leaſes 
dre in a manner Part of the Inheritance, and-' ſhall not 
be ſevered from them in amy Caſe: whatCo ever, unleſs it 
_ be #02 Payment of Debts ; and be ſam it had been ad. 
. . Judged in this Court, that if a Term k Pears be in 
Truſt. to attend an Eftate-Tail, if Tenant in Call 
commit Felony, the Ming ſball-not have the Benefit of the 
N the te by this Term, but it hall attend the Eſtate-Tail in 
t. } 
And if a Citizen of London have a_Truft of a Term at- 
tenning bis Inheritance, and dieth, the Truft of the 
Term Mall not be fubjett to the Cuffom of London, to be 
wwded between the CUife and Childzen, &c. as other Per- 
fonol Cftate and Chattels Sal. 
88 A Woman recovered her Dower of an Inheritance, that 
PolCaſe 285. hab a Truff fo2 Pears attending upon it with a Pepper- 
Com Rent ; ſhe was endowed of the third Part of the Pep- 
per- Cozn Rent, and preferred her Billto have the Benefit of 
the Term, in Load Bridgman's Time, who ſeemed at 
Hit inclinable that the ſhould have it, but afterwards, upon 
Conſideration, o2vered that ſhe would not; fo2 ft hall not 
upon any Account whatſoever be fevered from the Inheri⸗ 
tance, unleſs it be ko: Payment of Debts, and therc it 
ſhall; fo2 a Man hath no Right in Conſcience to any E- 
ſtate, to leave his Debts unpaid. 


ente 
' 


4 5 Bravel 


= In \ Curia Sneak 


Bravell werſus Pocock. 


At pen Pan deviſed zoool. to his Dayghter, and the Koidue Cuſtom of 
0 


078.9 


his Perſonal Ettate he devifed to þis Brother. The 


Quettion 15 Whether this. 

cuſtomary Port befides this Looney. 
nave the Refidue to his Bother, wht 

Imptication, that the Dan 

no m02e; and if ſhe ſhould have her cuſtomary Part too, 
there would be nothing left fo2 the Bꝛother. 


ig a kind of an 


red by Implication ; and ik there were nothing left fo2 the 


1 he could not help that; it muſt go as far as it 
would. 


It was likewiſe held in this Caſe, that {a caloman be- 
foze Marriage agrees to a Jointure in Bar ot her en · 


ſtomary Part, that this . ſhall bind ber, any * 
_ never after ſue koꝛ her cuſtomary ee ee 


Time, Bonham redemiſed Part of the Lands to Yong fo? 
99 Pears, if he lived ſo long, and covenanted that in caſe 
Yong, during his Life and during the ſais Term of 99 
Years, ſhould pay Bonham 10001. with Jntereft, then Bon- 
ham and his Wife were to:regrant the Fee to Anthony Yong 
Yong in the ſame Deed covenants, that in Caſe he did n 
pay oz tender the 0001. with Intereſt, dur 


and during his Life, then neither the ſaid Yong no? 
is Hetrs Hould have any Benefit in Low oz Me het of the 
ald Covenant, but chould be excluded from all Equity of 


Redemption. Yong died; the Plaintiff's Wife beine Heir 
at Law to Yong perferred her Bill to redeem ; and it was 
inſiſted upon by Serjeant Maynard, &e. that this- was a 
Fargain and a plain Purchaſe, and no Mortgage; and 
Dough he had a Power during his Life to redeem, yet 


er would have the gooe l. and 


But the Lo2d Chancello2 held flearly, that the ſhould | 
have her Legacy and her cuffomary Share too; there being 
no CUlo2ds in the Mill to exclude her, the ſhall not be bar ⸗ 


the Term 


it was bis Intention that his Hetrs would not; and here 
the 


Dau hter duld have her Ante Caſe 30 
; > e that he 83. 


(19.) 


Age Wide: f02 1000 1. eben dane LANDS 1origage 
| to Bonham & ux', and the Peirs of Bonham (who marri- when re- 
ed his Siſter) and, in another Deed made at the ſame © Poſt Caſe Br; 


De Term. 8. Trin 1681. 


Polt Caſe 95, 
3azß. 


the Defendant might be at great Dama ge; fo2 if Tong had 


lived twenty Pears, the Defendant was to have no Jntereft 
fo2 his Money all that Time; and then if he might come 
any Time and pay him his Boney with ſimple Intereft, 
02 his Hefr after, this would be a great Pꝛejudice to bim. 
But the Lozd Chancelloz held clearly, that he Gould re⸗ 


| deem ; fo2 being once redeemable and once a Moztgage, 


the Negattve Cows ſhall not make it otherwiſe; and if 
this ſhould be ſuffered, the Scrfveners would quickiy get 
this Way, and couſen 'Boztgagozs out of their Eſtates ; 
that if the Woztgagozs did not redeem during their Lives, 

it ſhould never be redeemable by the Heirs ; and he cited a 
Caſe between Hamond and Harris, where a Moztgage was 


made, and there was this Clauſe in it, That if he, 02 the 


Heirs Pale of his Body, ſhould pay the Money in ſuch 


aà Time, that it ſhould be redeemable ; but if he, no 


bis Heirs Pale, did not pay it in the Time, that then | it 


ould not be redeemable. 


The Poꝛtgagoz died without Iſſue Male, and vet the 


Þeir general was admitted here to redeem. And the 


Lady Jaſon's Caſe was cited, where all the Negative UWos 


imaginable were inſerted in the Deed, to bar the Equity 


ok Redemption, and all manner of Circumſtances ſwozn, 


that might conduce to the hindering of the Redemption, 
and yet the Party decreed to redeem. And another Caſe 
between Illington and Gardiner, in this very Point, where 


a Moztgage was made fo? 100 l. with a Condition that ik 


upon Condition to be void upon Payment of a certann 


the Moztgagoz did in eleven Pears, and in his own Life. 
time, pay the 100 l. and Intereſt, then the Moztgage to be 


void; the Moꝛtgagoꝛ died, and yet there his Heir did 


| redcem. 


It was ſaid at the Bar, that if a Moꝛtgage was made 


Sum of Boney at a Day, but if the Money be not pad 


at the Day, and the Poꝛtgagee do pay a farther Sum to 
the Moztgagoz, then the Moztgagoz to be concluded of 
the Equity of Redemption ; if the Boztgagee pay the Yo- 
ney, and the Poꝛtgagoz accept it, that then he ſhall be bar- 


red; koz this is quaſi a new Agreement; but the Moztgagoꝛ 
= not bound to accept it, but may redeem at any Time, 


until he is concluded by the Court. 
And putting in Negative Wozds ſignifies nothing, viz, 


to ſay, if the Money be not paid at ſuch a Time, that 
it ſhall not be redeemed; fo2 ik that ſhould be ſuffered, the 


Scriveners would couſen all D0ztgago2s ont of their hs 
4 : 5 ote, 


oY 99 7 * 
* 
. ** 
* - 


Pu In Suri Cancellatie. ens 
Fi In the Caſe ſupra, it was thought hard by ſeveral 


_ at the Bar, that the Plaintiff ſhould be permitted to redeem; 
- againſt the expreſs — of his Anceſtoꝛ. 


Hodgkins verſus Lutwych: (800 


17 was ſaid in this Cale, that it Moptgagee be in Por. Tiriea Bar of 
ceion, and levy a Fine and tive Pears pals, that this u. 
ſhall bar the Equity of Redemption, and an Entry of the 
Moꝛtgagoz will not prevent it, becauſe his Entry is not 

but the Moztgagoꝛ ought to bung his Subpoena. 


Fir Robert Jaſon werſus Eyres & ar; (81 


U PON the Martiage of the Plaintiff's Father wſth the Lord Chanel. 
Lady Eyre, who had 2000 l. Pvztion, it was agreed “r 
that the Mano? of Hinton ſhould be ſettled upon het f02 a Mortgage 
Jointure; but it being charged with a Moztgage bf 4600 !. 2 redeem- 
to one Fiſher, it was agreed that the 2000 l. Poztton ſhould Ante cx 79. 
be pald to the ſaid Fiſher in Part of the ſaid Moztgage; 
and the laid Sir Robert the Father was to have thee 
Pears Time fo2 Payment of the Refidue. | 
The 20001. Po2tion was pald towards the Moꝛtgage, and | 
fo2 ſecuring the 2000 l. Reſidiie and tht Lady Eyre's Join⸗ | | 
ture, a Leaſe of 500 Pears was made of the Pꝛemiſſes to 
Tench Fiſher and Travers; in Truſt fo2 Fiſher, redeemable 2 
on the Payment of the ſaid 2000 l. and Jntereſt ; and after 
ſuch Leaſe made, the ſaid Fiſher was. to join with the ſaid 
Sir Robert Jaſon, in gtanting the Reverſion and Inheritance 
of the Pꝛemiſſes to Carey and Holbeech, and their Þcirs, 
to the Uſe of Sir Robert fo2 Life, Rem: inder to the Lady 
Eyre fo: Life, fo; her Jointure, Remainder to the ſald 
Carey and Holbeech, and their Heirs, upon ſeveral Truſts 
therein mentioned touching the Payment of the ſaid Po⸗ 
ney; but in Cale the ſald Sir Robert ſhould not pay the 
faid Money at the Time fo2 Payment thereof, 02 in De- 
 , fault thereof, ſhould not within the Term of thzee Years 
pay the Debt and Jntereſt which ſhould become due, oz 
that Sir Robert ſhould die befoze the fame be paid, and the 
Leaſe ſurrendered, that then in any of theſe Caſes the ſald 
Carey and Holbeech ſhould ſtand and be ſeiſed of the Reveeſi- 
on and Inheritance of the Pꝛemiſſes to them limited, ex. 
ſtance on the Eſtate ſo ww be limited to Sir Robert and the 


* Lady 


— — 
3 


r — Cn es Flo Wd 5 


te ts. tots Bon tt. —— 
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Lady Eyre reſpexively, in Tru fo: the Lady "any "x 

Peirs and Aſſigns, not only to vifcharge the Debt and Jn: 
tereſt, whereby to free her intended Jotnture from. the Leaſe 
of 500 Pears, but fo2 the Increaſe of her Foztune, and to 
the End ſhe might enjoy the Inheritance ok the Pꝛemiſſeg 
abſolutely to het and her Heirs, difcharged cf all Equity of 
Redemption, accofding to the ſaid Agreement. Accozding ly 


Deeds were executed. 


In June 1674 the ſaid Marriage took Effe#:; in March 


' following Sir Robert died, befoze thꝛee Yeats expired, not 


5 (82.) 


Lord Chan- 


cellor. 


having paid the ſaid 2000 l. and the Plaintiff, being his Son 
and, Heir, pꝛekerred his Bill to redeem. 6 

And the Lozd Chancelloz was clear of Opinton, that the 
Plaintiff ought to redeem, and declared that though the 
Deed be never ſo ſtrong to ſecure the Jotnture, yet after 
all, if it be once a Security, no Mozds in the ſame Con: 


vepance fo2 excluding the Redemption, in Caſe of a Failure 


to do it by the Time thereby limited, can bar a Bedemp⸗ 
tion; and ik Sir Robert the Father had out⸗lived the thiek 


| Pears, and had not paid the Money, he could not have fo2- 


feited the Equity of Redemption to his Mike, but he (Gould 
have had the Redemption, though: the thzee Pears were ex⸗ 
pired; and if he was not concluded, neither is the Deir. 
And therefoze it was decreed, that he paying off the ſaid 
Moztgage, the Truſtees ſhould convey the Equity of Re⸗ 
demption to him, and the Lady Eyre to have her Jotnture 


fo2 her Like. 


Ness That this Caſe J took out of the Decretal Dyer. 


Chiell werſus Blackwell. 


1* this Caſe tt was declared by the Lo2zd Chancelloz, if 
the Wife do make a Till, and give Legacies, &c. 


' Feme Covert although {the Husband did p2omiſe her to perfozm it, 
makes a Will. and gave her Leave to make it, nay although he did after 


the Death of his Mike affent to it, yet he is not bound by 
it, and the Perfoꝛmance of it in him is only Ponozarp, un- 
leſs the Husband did agree befoze Marriage, that ſhe ſhould 
do it, and then he will be bound by his Agreement, but all 


Pꝛomiſes after, nay if the Wife make him Executoz, andhe - 


p2ove the Will, yethe is bound no farther than in Ponoꝛ; 
fo2 the Will of a Wife is a void Thing, and it fs in ſtriftnels 
no Mill; and if a Bond be given to perfozm the Will of a 


married Woman, and ſhe make a Uiill, it hath the Impozt 


of a Writing, and nothing elſe, 
4 5 Semble 
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Semble a moy q ceſt Opinion eſt contrary a lesRules del Civil 4 
Ley, q eſt tenus la q fi le baron aſſent, q le volun eſt bone. 


Bevant verſus Pope. (83) 
5 is granted to A, in Truft fo? B. A. dies leav⸗ Truſt of a Co- 
ing a Widow, who by the Cuſtom gt the Manoz is 272-9, te 
intitled to her Widow's Effate ; the Queſtion was, UWhe- gate wbjce. 
ther oz no the ſhould have her TUidow's Eſtate, and not be Ante Caſe 48, 
liable to the Truſt. And it was held that ſhe ſhould not, 77 
no moze than the TUife of a Truſtee ſhall have Dower; 
fo2 the CUfdow's Eſtate ſpꝛings out of the Truſt-Eſtate by 
the Cuſtom, as Dower doth by the Common Law, 
TP 5 . (83 b.) 
Ta Rule was laid down per Cancellar”, that ff a Man Affidavit of 
4 peefera Bill fo2 a Thing of which the Court hath Jurif, Vie loft. 
dition; there the Platntiff need not make an Affidavit that p 
he hath not the TUritings; but if it be to intitle the Court 
_ / to a Jurtsdiftton, there he muff; as if a Man bing a Fill 
to be ſatisfied a Debt upon a Bond, and pzetend the 
Bond is loſt, he muſt make Affidavit of it; fo2 if the Bond 
be not loſt, this Court hath no Jurisdiction; but in this 
Caſe the Bill was brought fo2 Diſcovery of Writings, 
and that the Lozd Chancello2 ſaid the Court had a Juril-⸗ 
dition of, and there needed no Aﬀidavit that the Plaintiff 
had them not; e e 
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Charles Howard verſus Henry his Brother, Duke 
LE LY PIR on an., 
eee, RO 


Lord Chan- HE Earl of Arundel, habing Iſſue Thomas, the 
_ _=_ lh, L ozd Moltraves his eldeſt Son, Henry the Defen- 
North, _ dant his ſecond Son, the. Plaintiff his third 
| Chief Juſtice Son, Edward his fourth Son and Bernard his 


cembertn, fifth Son, being ſeiſed of the Barony of Graneſtock, &c. 
Mountague. in Fee-ſimple, conveys the ſame to the Uſe of Himſcif 
Tra of . {02 Life, Remainder to his Lady fo2 Eife, Remainder to 
Tem for Truſtees foz 200 Pears, Remainder to the Defendant and 
year. _ g, tbe Peirs Male of his Body. - 
2 Rep. C. 220. By another Deed, bearing Date the ſame Day, where. 
in he declares the Truſt of the Term fo2 200 Pears, he 

makes a Recital of the ſaid Term, aud of his Intention, 

that it ſhould attend the Jnheritance, and then declares 

the Truſt in Manner following, viz. that they ſhould per⸗ 

mit Henry Howard the Defendant, and the Peirs Male of 

his Body, to receive the P2ofits ; but in Caſe Thomas, 

Lo2d Moltraves, ſhould die without Iſſue Pale of his Body, 

whereby the Dignity of the Earl of Arundel ſhould defcenv 

upon Henry, that then they ſhould permit Charles the Plan- 

tiff, and the Heirs Male of his Body, to receive the Þ20- 


fits; and in Caſe he ſhould!die without Iſſue Pale, then to 
33 ; 88 | permit 
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permit Edward and the Heirs Pale of his Body to receive 
the P2ofits ; and fo2 Default thereof to Barnard: 

Che Earl ok Arundel and his Lady are dead, and Tho: 
mas, L020 Moltraves being dead without Iſſue; in the Like 
of Henry, the Earldom deſcended upon Henry: 

The ſurviving Truſtee conveyed over the Term to Hen- 
ry, but befoze the Conveyance of the Term to him, Henry 
ſuffered a Recovery of the Lands in Queſtion, to the Uſe 
ok him and his Heirs. 

Charles, the Plaintiff, preferred his Bill againſt the De- 
fendant, to have the Truſt and Eſtate executed to him ac- 
coding to the afozeſaid Limitation ; the Lozd Moltraves be- 


ing dead without Iſſue Male, and the Carldom being de⸗ 
ſcended upon the Dekendant. 


Two Queſtions were made: 

1. Whether this Limitation of the Truft of the Term to 
Charles; after it was limited to Henry and the Heirs Male 
of his Body, upon the Contingency akozclaid, was not void 
in its Creation? 

2. Admitting it to be good in its Creation, TUhether 
it was not barred by the Recovery luffered by Henry, the 
now Duke? 

To the firſt Point it was argued by Maynard the Attoz⸗ 
ney General, Williatns & a!', that this was a good Limita- 
tlon of a Truſt of a Term in its Creation. 

Fo although it be true; that a Truſt of a Term can- 


not be limited in Tail with Remainders over, yet here it 


depending upon a Contingency; which muſt. be determined 
in the Life of a Man, it is all one as though it had 
been limited fo2 Life with Remainders over; which hath al- 
ways been admitted to be good ever ſince the Reſolution of 
Matthew Manning's Cafe, 8 Cs. 65. and if by any Rules of 
Law o: Equity it can be made good, it ought to be ſo 
here; fo2 this Truſt was limited to Henry whilſt his B20- 
ther was living; but if his B2other ſhould die without If- 
ſue, whereby the Honour and great Poſſeſions belonging 
to it ſhould come to Henry, then the Father deſigned it to 
be a Pꝛoviſion fo2 the Plaintiff; conſidering that the De- 
kendant would then be amply p2ovided foz, and ſtand in no 
need ok it; ſo that it was plainly the Intent of the Fa- 
mou who made the Settlement, and had Power of the 
Hare} 

And admitting that this Term, if it be conſidered ab- 

ſtractediy, could not beſo umited, pet this is attendant upon 


the 8 ſo long as the Limitation ot the Term 
E 


U 
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Poſt Caſei 25. 


A mou the Inheritance, that which bad barred 02 al- 


and the Eſtate are the lame; and afterwards it comes to 


be a Term in Szoſs, and ſo may be good to the Plain⸗ 


tiff, although the Remainders over are void. 
Tt is agreed by all, that a Term limited to attend an In- 


herftance map have as many Limitations and Remainders 


as the Inheritance; but then it muſt take its Fate with the 
Inheritance, and that which bars the Inheritance will 
bar the Truſt ok the Term; quod fuit conceſſum per omnes, 
if it were a Term merely attendant. 

Ik a Truſt of a Term be limited to A. and the Peirs 
Male of his Body with Remainder over, the Executoz oz 
Adminiſtratoz of A. ſhall have the whole Term; and ſo it 
ig, if it be limited to A: ſo long as B. ſhall have Deits 
of his Body; quod fuit conceſum. 

And this can be no Perpetuity, becauſe the Reftraint of 
Alienation is only during the Life of one Perſon ; and it 
hath always been held, that if fozty Lives be in Being, a 
Term may be limited to all of them ſucceſſively, becauſe 


they are like ſo many Candles which are all lighted toge- 


ther, and muſt expire; and therefoze it can have no Tendency 
to a Perpetuity; quod fuit concefſum per Curiam. 
Why then the Cale here is, That here is a ſucceſſive Li- 
mitation upon a Contingency, which muſt determine in the 
Life of a Perſon ; and though it be limited to Henry and 
his Hefrs Male of his Body, Heirs Male is void until the 
Contingency be determined, becauſe non eſt heres viventis, 
and the Contingency was to determine in the Life of Hen 


ry; and they cited the Caſe of Cotton and Heath, x Roll. 


618. f 
And they laid the Reafon of the Caſe of Child ad Bay- 


5 was quite different from this, fo2 the Reaſon why they 
adjudged the Limitation over in that Caſe to be void, was 
becauſe of the Repugnaney ; fo? there the whole Term was 


deviſed to the firſt Perſon and his Afigns, and then to li⸗ 
mit a Remainder over was repugnant, like the Caſe of 
Stukely and Butler in Hob. Rep. where an Eſtate given to a 
Man and his Aſligns, p2ovided he ſhould not alten, was held 
vold; and they relted much upon the Caſe of Pell and Brown, 


where it is held a Fee may be limited upon a Fee, deter- Y 


minable upon a Contfigency to happen tn a ſhozt Time. 
As ta the ſecond Point, it wag argued fo2 the Plaintiff, 

that this Limitation of the Truſt over was not barred by 

the Recovery. | 
It was admitted, that if it hay bren a Term merelp at- 


tered 


——- * 


— — 
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tered the Inheritance would have barredoz altered that; but 
this was a Term in groſs, when the Truſt of it and the 
Inheritance came to be divided in their Limitations, and 
this Truſt was pꝛecedent to the Eſtate-Toil ; and although 
a Recovery will bar any Limitations ſubſequent to the E- 
ſtate-Tatl, 02 any Charges upon the ſubſequent Remain- 
ders, yet what is pꝛecedent to the Eſtate-Tail, oz chargea⸗ 
ble upon it, (as a Rent-Charge, &c.) it is not in the Power 
of Tenant in Tail to bar oz deſtroy. CO 

It was argued foz the Defendant by Pollexfen, Keck, Win- 
nington, &c. who went upon the Points. | 


jt was limited to Henry and the Heirs Male of his Body, 
it could not be limited over, notwithſtanding that it was 
but until Thomas his elder Bꝛother ſhould die without-Jf- 
ſue Male of his Body, whereby the Earldom ſhould de: 
ſcend upon Henry. — 5 | 
And they laid it down fo2 a Rule, that when the Truſt 
of a Term fo2 Pears is once limited to a Man and Heirs 
of his Body, let it be determinable upon what Contingent 


once ſuffered, there will be no Bounds ts it, fox as it may 
be limited upon a Contingency to happen in one Like, ſo 


if it was upon a Contingency to fall out in a certain 
Number of Pears, it might be ten, twenty o2 Dne hun- 
dꝛed Pears, which muſt needs tend to a Perpetuity. 

And they obſerved that once an Opinion did pꝛevail, that 
the Limitation of a Truſt of a Term might be in Tafl 
with Remainders over, as appears in Moor 807, 808. but 
the contrary was ſince held, as in Moor 809, 567. 
And though the Contingency is to fall out in a ſhozt 


Hort, ſuch a Limitation would be void, and pet there it 
can have no long Continuance; as in the Caſe of Child and 


of Lowe and Windham was but a Term of ninety-nine 
Pears, determinable upon Lives, 1 Cro. 276. 1 Roll. 612. 
2 Cro. 298. Mallot verſus Sackville | | 


deviſe 
Lands 


tie Statute of Mills, which gave Yen Power to 


1. As tg the firſt Point, they held that the Limitation of 
the Truft to Charles was void in its Creation; fo2 after 


it will, it cannot be limited over; fo2 if that ſhould be 


likewiſe it might in two, and ſo to twenty; and ſo likewiſe 


Time, that is not material; fo2 if the Term were ever ſo 


Baily the Term was but ſeventy-ſir Years, and the Caſe 


And they lald the Caſe of Fell and Browne was nothing 
d this Caſe, fo2 that was a Limitation of a Fee, anda 
great Reaſon of that Caſe was upon the Confirution of 


De Term 8. 5 Nich 1687. 


. Lands. of 7 Inherſrance which they could not at Common 


Laws: +; 
- The, Judges. have- always looked upan the Reſolution 
in atthew Manning's Caſe to be ta the utmoſt Extent, 
and have often-ſafd they would never go beyond that, 
and a great Reaſon-of that Reſolution: was taken from | 
| Boothby's Caſe, Dy.:24- | 
They cited the Cale of Perne verſus Reeves 13 Car. 2. 
B. RA. a Deviſe of a Term to A. foz Life, then ta his Wife 
fo Life, then to their Childꝛen with Remainders over; the 
Remainders over were held to be votd. Andthe Cale ot Bae 
and Wyndham was adjudged in the King's Bench, 22 Car. 2. 
A Deviſe ot a Term to his Wife, then to Nic. his Son, and 
if he die without Iſſue, Bemainders over; the Remainder 
over was held to he void. | 
And they lald that the Cale of Child and Baily was a 
ſtronger Caſe than this; and koz the Caſe of Pell and 
| Brown, that was adjudged dy the ſame Judges as Child and 
' Baily, and if we look to the Times, it was betwixt the 
Judgment given in Child and Baily's Caſe and the Ak- 
fir mance of it in the Exchequer; and therefoze certainly 
thoſe Judges did not take the Reaſon of thole Caſes W 
have anp. relation to one another. 
And they ſaid, another Reaſon why it was bad, was. be: 
cauſe here was a Poſſibility limited upon a Poſſibility, 


which the Law will not endure; foz here muſt be a dying 


by Thomas without Iſſur, and the Honour muſt deſcend 
upon Henty, and this dying without Iſſue muſt be in the 
Life of Henry. But to that it was anſwered, that that is 
nat a Poſſibility upon a Poſſibility, becauſe all the Con, 
tingencies are to determine at one Time, though it is a 
complicated Poeſſibility; ſo that taking it to be a Truſt of 
Term in Gols, it is void in its Creation. 
Then to the lecond Point, Taking it to be a Truſt of 
a: Term attendant upon the Inheritance, it fs barred by 
the Recovery ; fo; that which bars the Inheritance will 
likewiſe. bar the Truſt of the Term attendant, which was 
admitted, taking it to be a Truſt purely attendant. / 
And they cited the Caſe of Hudſon and Benſon, 25 Car. 
2. B. R. a Limitation of an Eſtate to a Han and the 


pPeirs ok his Bodys and if he died without Inue, then 


n Rent ⸗Charge to am and this Rent-Charge was | 
vbatred by the Retodery. - 

2 Tenant in Tall, with Power to make. Leaſes to 
_ commence after bis WU . "Ty" ** I 
E ea 


Leaſe- and 5 8 a Betovery; this . Thail bar | 

the Leaſe, berauſe a Recoberp doth in a manner pꝛo⸗ 

trat the Eſtate · Tail, ſo that the Remainver, n02 any Thing 

out of it, cannot take Effet; 

And in Chancerp it hath: been held; that if a Truft be „ 
limited in Tail with Remainders over, if the Ceſtuß * 
que Truſt ſuffer a Recovery, this will bar all the Truſts 
in Remainder, though there be no Tenant to the Pꝛetipe 
in Law, &c. 

A Recovery bars all Remainders and the Dependencies | 
of them; ſo that it hath been held, that if a Tetin fo? 
Pears be granted ta commence akter the Death ok J. 8. 
without Iſſue, and afterwards an Eſtate is 1 to 
J. S. and the peirs ok his Body, that J. 8. may bar 
this Leaſe by a Recovery; | notwithſtanding it was grant⸗ 

ed befoze the Eſtate-Tafl was treated; and ſo it was held 
in the Caſe ok Southam: verſus Clarke, althougb in the Cale 
of Gooden und Clarke it was: held otherwiſe, and fo that 
Caſe- is-doubted. _ | h 
So that they concluded; that ik it be a Term attendant, 
| it is certainly barred by the Recovery; ik it be a Term 

in G2ols; it is vold in its Limitation ; and to make it - 
partly attendant ſo long as it went with the Ettate, 
and then to leap off ann ſubſiſt by it ſelf, would be a 
verp ſtrange Conſtruſtion, and the May to being in 
Perpetuities; which the Law abhozs, and would be con. 
Fun to the Reaſon which alloweth the Intatling ok a 

ruſt of a Term, ſo: long as it attends the Jnheritance, 

which is becauſe then it ſtands and falls with the Inhe⸗ 
ritance, and ſo there is no anget of any nnn 
Curia adviſare vult. 5 

Afterwards in Killary Term following, the Lozd Chan- et Ce 67. 
celloz, the two Chief..,Suftices and the | Chief Baron, | 
gave their Opinions feriatim; and the Judges were all 
— thee ok Dpinton, that the Limitation to Charles was 

vold; and they went üpon Child and Baily's;-Caſe, and 

held that the Limitation oer of the Truſt ak a Term. 
after-it was limited to a Pay and the Heirs ok his 
BVodp, though it was upon a Contingency, was vold; 
and that they would not carry it further than the Judges _ 
had done in Matthew Manning 8 Caſe, 

But Ehiet Juſtice Pemberton laid, that ſurh a Pian, 
fion might have been made well enough another Way, ann 
that. hon been by creating two Terms, diz. to haue ii TT 
unten a Term toi irty Pears to this Duke ys „ 

eirs 
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Perg of his Sody ; Toviſo that if the Lad or 
_ Hhould die without Jaue, whereby the Dignity could 

deſcend upon him, then that Term to ceaſe, and a new 
Term to — to be in Truſt faz Charles and the beirs 
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3 Tas boat narvien: the We Puder who 

| of Children was'Crecutrir to her foxmer- Husband (the Father ok 

4046; the Plaintiffs) who'deviſed the Sum of 'Tiro'himd)ed and 

Poſt Caſe 255; tifty Pounds among it the Pſatntiffs*{thzee-of' his Chil. 

mien) who being bꝛed up by the Derendant now ſued fo 
tholk Legacies. PIES e -196 

"The Defendant alledged that a ved maintained them 

fo2 ſeveral-Pears, and given them gosd Edutation, which 

coſt him much moze than the Intereſt; and that he had 

bound one ot them Appꝛentice, and given Seventy Pounds 

with him; and fo2 this he pꝛaped, 1 what it ſtood him 

in moze than the Intereſt, might de allowed bim out 

of the Pꝛincipa. 

But the Court would not allow any Ching out of the 

P2incipal towards their Maintenance, but only the In⸗ 

tereſt, by Reaſon that the Defendant bad - married the 

- Bother, who was bound to maintain her own Childzen, 

but ko: the ' Seventy Pounds which was-paid to put 

_ of them Appzeatice, ou 8s © Allowed out” of the 


241 
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A fy ag — or a Tum 10 p ars, tonvepeth it 
4 t CTruſtees in Truſt foz her fell „ and 
Þusband. And the Queſtion was, Mpether oz no the 
Trl ar le Lene dad Power to vilpole of this Truft of the 
eme. m 
And it was mid ber Cancellar, ther it had bern always 
"- held, that the Þugband had no Power of a Cruſt fo2 
che (Wife of a Term koz Peats ; but in the Cale of 
RE 32. Sir Rdward Turner, this Point came befoze' the Lo2ds, 
| 307 Oo" "bly Baie S N ruten it E ad Kn bo! bis n 
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Opinion to be, that the wusbhand had Power over this . 
Truſt of the Term; and though it appeared in this 
Caſe, that the Pusband hdd Motice befoze the Barrtage, 
that the Mike had ſettled the laid Term in Truſtees, pet 
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the Law in that Particular; and therefoze he declared his N | 
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Charles Howard verſus Henry bis Brother, Duke 


of Norfo 


HE Low Chancelloz gave his Dpinion contrary 
to the Opinion of the thzee Junges, that the Li: 
mitation to Charles was good z-fo2 although there 

was a'Limitatfon to Henry and the Þeirs of his 
Body, pet that was upon a Contingency which was to de. 
termine in a ſhozt Time, to wit, in the Life of Henry); 
and as fo2 the Reſolution of Child and Baily's Caſe, there 
were ſeveral Circumſtances in that Caſe which were not in 


this; fo2 there one Reaſon given in Rolbs Abzidgmetit was, 
becauſe the Devile to the firſt Ban was to him and his Al 


_ figns, which in a manner gives a Liberty to diſpoſe of the 


Term, and then the Deviſe was of all his Title and Inter⸗ 
eſt in the ſaid Lands, which ſeems repugnant to a Limt- 
tation over; and it appears by the Retozd of that Caſe, 
that the Term had been ſeveral Times aligned, and there 


were ſeveral Purchaſers 'befoze the Cauſe came in Que- 
tion, which was fifty o2 ſixty Years after the ſaid Settle- 


adjudged by the Lozd Keeper Bridgman, afliſted by Raynſ- 
1 | 


ment; but admitting that the Caſe pad been the lame, 


re have been different Opinions ſince in Weſtmin- 
; and he cited a Caſe between Wood and Saunders, 
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to the Father foꝛ Life, then ta the Pother-for Life, then o 
the Son John, and the peirs of his Body; p2ovided that 
if John ſhould die without Iſſue in the Like of his Father oz 
Pother, then the Truſt ſhould be foz Edward the ſecond. 
Son; and it fell out that John died without Jdſue in the 

Life of his Father; whereupon after the Death ol the Fa 
ther and Mother, Edward ꝑꝛeterred his Bill fo this Term; 


was a Limttatton to John and the Heirs: of his Body, pet 
it being upon a Contingenty which was to determine in 
the Space of two Lives, it was held well enough, which 


in the Space of one Life ; and he ſaid he could not tell how 
to difference this Caſe from what my Low Chief Juſtice 
Pemberton admitted, which was, that this Pzoviſion might 
have been well enough made, by limiting one Term to 
ſpꝛing upon the Deter minatlon of another; fo2 there is the 
ſame Reaſon to limit one Truſt of a Term to N 
the Determination of another 
And he laid that in every Cale, where upon aContingency 
a Fee might be limited upon a Fee, upon the ſame Contin⸗ 
gency the Truſt of a Term might be limited akter ano- 
ther Truſt of the ſame Te mand: that is the Reaſon,of 
Pell and Brown's Caſe, viz. hat although there was a. Fee 
limited befoze, yet it was upon a Contingency, which was 
to determine in "the Life of A Man, and: word oi 
And heſaid it would be 42 inconventent. it over frix 
ConftruXfons - ſhould be made to deſtroy the Limitations 
of Truſts ok Terms; fo2 ſuppoſe a Man hath a Term 
fo Pears, and makes-a Marriage Settlement, and afligns 
the Term in Truſt fo2 him, his Executozs and Admint- 
ſtratoꝛs, until the Marriage; and after the Marriage, then 
upon ſuch other Truſts as are agreed upon; no Man ever 


mited to a Man, his Executoꝛs and Adminiſtrators, there 
being a Contingency to determine it in a ſhot Time. 
And as to the Dbje#ion that was made, There ſhall it 
ſtop? fo2 if it maybe good after a Limitation to a Man 
and his Heirs, deter minable upon a Contingency: to hap- 
pen in the Space of one Life; ſo likewiſe fo two Lives, 
and ſo to 
minſter-hall will quickly top it, when they find it tends: to- 
wards a Perpetuity, 02 when * find any Jnconvenſence 
in 


< 


ford and Twiſdeny, — a Traft of n Term aß lm 


was a ſtronger Caſe than this; fo2 here it is to determine 


and it was decreed to him, by Reaſon that, although there 


ſaſd that this Limitation was void, becauſe it was firſt-lf- 


twenty Lives. To that he anſwered, that Weſt⸗ 
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0 ths: Den 110 of the Loi Motta di 063967 19030 5: 
But, U men the Jadges were of a'tonfeary: Opinion, 
he Tat einde te Enceriiig us of the Dekret be Hound 
_ farther Told! off ft; and e may be Nasen 
kia t te (vjoarn it int Parliament. 
Not That due Thing, that moved Um to as x this 
928 in this Caſe, was, betauſe at the Time ot the 
thiking'sr' this | Settlement the Tod Maltraees Wüß u ve- 
ran Pan; and ſo it 7 wat pre rn N that 
1 vio: are Ir Fug 
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wo Er "Bullock vu Knight. | 


Ina Killed polloned ol a Term bo: bed Pears 
(upon the Marriage of Henry his Son with Bridget 
1 of Dit John Knight,) grits this Term to 
Sir Jobs Kulghtt, in Trac. e Wien Unti! the Marriage, 
iv then ko Hatiry during Hig Life, and no longer, and 
' his Death fot Bridget during het Life, 'ahÞ-no lon- 
, and  arrey their deteste, then to ehe June of mo 
1 to veſrend in Maͤrute ar a peclal Mall, o 
Wag as rep continue is rerum Natura; and for Default of 
ſuc | Iſſue then in Truff koz the Executozs of Henry, 
in the 'Veinatidet of tye kad Term? 
be An took "Effex, my they had Iuue; Henry 
ng gen an is'Effate and Interest, &c. td the Dekendant, 
2a ien died, und Bridget and the Jute Wied; and the 
Pant took ont Letters or abminmration to Bridger 
id te ide ue; and the Queftfon was, Tayith-of them 
ib the delt Virhe to the Vemainder bf this Term. 
On the Pam bs ft was urged, that if the IC- 
me toon and Gftate i ches Tru, that then he had a 
ood Titie' as deing Avimitiſivato2 to the Ile; tor if he 
don ap Thing: he took all, and the Kemander over to 
tht Excontvgs'or Henry was vod. MD the Jane could 
kite nidrhing; Vive the Linntatten to them was botd, then | 
rut ok the whole Reſidue of! the Term was veſted 
Briäget dp 'Stitvidozthip, and then the U bad a 
Titie'n 27 oy (ada A to 186-008 0 8 
FN 
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"Fo: the Defendant ft was urged, that the Iſſue cout 
take nothing, but the Limitation was 1 

not take by Manx ä but ſhall 
be taken 2 arg of Limt T3 and that May the Iſſue | 
anna take, £93 that. wouly * be ee 1e 
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4 HE x Planet derte bi Eine b U ee 1 Pope; by 
„ 1 a Will in i659, and exhibited dis BE ili to dilcover 
| ” Wititihgs in the Defendant's-Hands: | n 
The Defendant pleuded, that he durchated the unde in 
_ Re of the lad Jo. Pope in 15/5, fo: 100 l. without 
- Notice of the -Plantif's Title, and demands Judgment. 

Ehe Plea was ober⸗ ruled upon thts Difference :' Where 
the Plaintiff hath a Title in Law, there though the Defen- 
dänt doth: purchale without Rotite, pet he - ſhall diſcover 
Writings ; but otherwile it is ik the Plaintiff hath only a 
'Title in Equity; ; fo there ik the Defendant purchaſed with- 
out Notice, he ſhall never pw ap no make good the 
. eee 
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"A Thickneſſe werſi 15 Vernon. 
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ne this Court will nor take away the Benefit or Sutvi. 
PEO 'voxſhip that the Law gives; but if there be any Wopds to 


Ante Caſe 23. Differ it, oz in Cale of a till any Intent of the Teffato2 
Pol Cate 178. appear to the contrary, then this Court will not permit 
the Benefit of Survivozthip. And a Cale was cited by the 
Lozd Chancelloz, which was decreed befoze the Commiſſion- 

ers, who called Chief Juttite Rolle fo their Aﬀiſtance; where 

Lands were purchaſed in Truft'fo2 two Perſons equally 

(and did not lay equally to be divided) ;* and decreed at firſt 

that the Truft-hould ſurvive, but akterwards upon a Bill 

of Review, bythe Content ok Rolle, that Detree was reverſed. 

And a Difference was offered in Relatton to Sur vivo; 

. thip, where a Deviſe was jointly to Exetutozs, and where 

it ts'to ReſiduaryLegatees, that in one Cale there ſhould 

be Survivozchip, and in the other not; but the better Opini⸗ 

on was, that there was no Dilference, but it was all one. 


(92.) 
Kengegs = A Caſe was cited per 88 2 tare. an. Effate was 
deemable. made by Way of Moztgage, with a Pꝛoviſo that the 


—— 02 the Heirs Male of his Body, might redeem; 
the-Boztgago? died without Þetrs Pale of his Body; f wy 
4 


$373 


it was dicreed, that the beir 1 would 1 upon 
the Payment of the Principal Money and Intereſt; fo2 
where a Moztgage is once redeemable it is always te⸗ 
deemable, without a new Wres ment to the conttary; 670 
3 


1 . was ſaſd per Cancellar”, That where a Covenant was Power. 

made toxſtand ſeiſed to Utes; and a Power ratten there 1 Co. Mild- 
we-Leaſep, {wbich is vold ur Law)" that: Leaſes 
abe by Gir tue of duch a Power, it was decreed in 

this Court by the Lozd Elſmere, r the Leſſees * 

* * Leaſes; 
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FL Curia Cie den 
= PON the at of Diftribution fox Intftites Ea 
| rates, theſe Points have been reſolved, as it Keeper. 
"= affirmed to me by My. Keck and Dy. Moſeley, 


tin, b. That | the Cuftomary Part, belonging to the admint- 

wi ok a Citizen ok London dying Inteſtate, is not 

within the Ad, becauſe the Cuſtom of London being ſaved. 

by the Ack, the Cuſtomary Part ſhall go wholly to the Ad- 

miniſtratoz as it did befoze; and ſo it hath been reſolved 4 
at Common Law, and in Chancery. 5 ö | 3 
2. That where a Man makes an Executoz, to whom be 

deviſeth all the Reſt and Reſidue, &c. and this Executoz 

dieth 'befoze the Teſtatoz, he, that takes Adminiſtration 

cum Teſtamento annexo, ſhall be liable to make Olftributton 

of this Surplus within the A# of Parliament. ; 

3. That ik a Child viech, and the Bother adminiſters, he 

tall not'becompellable to make Diſtribution to any of the | 

Bꝛothers and iner of te - Inteſtate. 12 
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IR Robert Howard, at a Settlement in the Family 
being Tenant. fox Lite, with Rematnder to Henry 
'Þ his firſt Son, ſold the Lands in Queſtion to the 
= Defendant ; afterwards he dping, his Son Henry de⸗ 
feated the ſatd Purchbſe vy Uirtue of the ſain Settlement, 
and in the Pear 1670 mo2tgageth the ſame to the Defen- 
dant foz Five hundzed Pounds, and then ſettles the ſame 
pon hig Wife, the Plaintiff, foz an Addition to her Join 
ture voluntarily ; afterwards the ſald Henry Howard takes 
up Five hundzed Pounds moze of the Defendant, and in 
the Deed tte Pzoviſa is, that it he oz the Þeirs Male of 
his Vodp ſhould pay, &c. then to be void; and a Code - 
uant that no Perſon would redeem but he and the Þetrs 
Pale of his Body, and covenanted likewtſe that the Po · 
ney ould be paid prom, 
Henry Howard, dies without Iflve Hale, and the Plaintiff 
being big (Uivow, and intitiing ber (elf by Atrtue of the 
ſaid Led of Settlement, paeferred her Bill ta redeem; 
and a Redemption being decreed hy the Lod Chancello2 
Finch, the Cauſe was now reheary.. 


On the Defendant's Part it was infifted, that here being 
excluſive Mozds, no Perſon exciuncd by them hould re- 
deem; | fog the n 11 1 1 own n 
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air ee 200 u 2757 what Terins be See md 
dere it dd plainly appear | that dis Intent was, that na 
perſon but himſelf and the Veirs Male of his Body hu 
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being a Securfty fo2 Ponep once, und there being a'Co- 
venant to pay the Monkey, by which Covenant the Punt: 
gugoꝛ ann his Executoa mere ' perpetually obtiged; and 
be Covenant, he detreed a Redemption arco van tu the 
kozmer Detree; but ſeemed- to be of Wpmon thar if 
there had been any particular Agreement, and a Con- 
fideration pald, thoſe excluſive Wows might have 
been effetual ; but others were of Opinion, td the Con? 
trary; fo2 once a Moztgage and always redeemable, l 
and ns Megative Wozds thall -erclude the Pozt gage 
Jud it was compared. to a Diſtreis kor Rent, that al 
though there be a_ Covenant in the Deed, | that if the 
Rent be behind, the Party may dittrain and hold the 
Dittrels irrepleviſable, that notwithſtanding" the Party 
e 200 gt Brie nnd 6 Tai 
But a Caſe was cited by :. Solfcitoz in the Þouſy gur Se. 
of Lozds; that where a Man made a Putchaſe; ' atv an 28. 
Agreement was made between the Gendoz and the UGendee, 
that in cale the Purchaſe Money were repald within ſe⸗ 
ven Years, that he would reconvey, there ik the Money 
be not repaid in the ſeven Years, the Party is net 
bound afterwards to reconvey, there being no Intereſt 
to be paid, no2 any Covenant to pay the Money. 


er confirmed the Decree; 2 i 


Thexton verſus Betts. n 
12 Plaintiff's Teſtato2 being Incumbent of a Par⸗ enen 
1 ſonage, and having a Szant of the nert Avoidance, morgages. 

moztgaged the next Avoidance ko: Twenty-five Pounds; 

he being Dead, the Plaintiff is his Erecutoz, and 
bought his Bill to redeem; and the Defendant de⸗ 

murred. ER 3 | 

Per Curiam, He ſhall not redeem, fo2 now the Advowſon 

is become in that Plight, that it cannot be transferred 

in Law, the Party ſhall never be decreed here to transfer 

it; and the Plaintiff's Bill was to be diſmiſt; but if the 
Defendant takes the Benefit of Pyeſenting, he ſhall not 

allo ſue fo2 his Yoney. Th - 


It 
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1 1 905 pr — the Defendant could not 
uy Lam au the next Avoidance-now it is feli, and fo 
| - could not be decreed to do an aX againſt Lam, yet. this 


Court might compel the Moztgagee, upon Receipt of 
his Wanep; to pzeſent the Moniftiee of the Poztgagoz. 
But that the Lozd Keeper law he would never do, fox 
that wauld be foz this Court to do the ſame Thing in 
Subſtance which the Law allows" nat to be done, and 
Caſe 342, might tend to incourage Stmonp; and' therefozehe would 
never do it; and he ſaid the Gꝛant of * next [Avoidance 


comes as near Simony as may be. 
8 5 2 101 Eiton ver / 15 Lord Mareßeld. 
0 PDR cu, In a Bill of Review all Things are tobe per- 
Toy Review. T fozmed according to the koꝛmer Decree, that do not extin. 
1 gutſh the Right; otherwile the Mon⸗perkozmance is a 
a good Plea in Bar, as if Critings are to be bꝛought into 
x Court oz''Coſts paid, but not to releaſe the Right oz 
At. a Conveyance, becauſe | that would - deſtroy the 
eee bunging in Writings accowing to the Decree 
- ſought to be reverſed, nozgivirig Security fo2 the Cofts in 
the Bill of 3 was pleaded in the Cauſe between 
Okeover and Poole. C7 
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In Curia Cancellariz, 
SI 
Debiled to B. Twenty Pounds to put him out Ap- E 
pꝛentice, when he ſhould come to the Age AT 3 . | 
„ i*venteen Pears, and be died befoze that Ages e 2. e, 
and the Queſtion was, Whether his Adminiftra- 2 — 26, A ” 
a ou babe it 02 not ? And Reſolved that by ſhould. . 135% ret 22 Lieu, 


Go % in 1 : Clarke werſus Jovon. 699 


A. Grant, pofteſſed of: a Term for Pears of vouſes in a ad * 
4- the Strand, moꝛtgageth them to Hynde, and then ſells 
the Equity ol Redemption to the Dekendant; afterwards 
the ſaid. Da. Grant ſells the Equity of Redemption to Geo. 
Dewy, the Plaintiff's Teſtatoz, who moztgaged the ſame 
to Sandford; the Defendant Jevon buys in Sandfard's' Mott- 
age, paying him his Principal and Intereſt; Ges. Dewy, 
dies, and the Plaintiff being his Executoꝛ prefers his Bill 
: agatnſt the Defendant to redeem. -- 

The Defenvant pleaded, that befoze Da. Grine) fold the 
Equity. of Redemption to Dewy he ſold it to her fox One 
hundzed and fifty Pounds, which ſhe had bona fide paid, 
and that ſhe. had fince purchaſed in the Eſtate in Law of 

Sandford, and ſo demanded Judgment whether the should 
And by the Lozd Keeper ſhe muſt anſ(wer ; fo2 though | 
it be true generally, where a Purchaſer of an Equity with⸗ 

out Notice gets in an Eſfate in Law, no Redemption 

_ hall be againſt him; yet here Dewy having taken in the 
Old Moꝛtgage, and this Moꝛtgage to Sandford being made 

by him, there is no Cafe where a Man ſhall be hindered 
from — his own Portgage. 


D E 
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Lefſee fo? ſirty Pearg moztguges his 
B. and then acknowledgeth a Statute to C. and 
s {en confefſeth a Juvgment to D. und dieth ; 
Rs his © ri C. the Conuſee of the ** payeth off the 
prior Mort- Yoztgagee, and takes an Amgument of the Hoztgage; D. 
83%  pyeferreth his Bill againſt C. to redeem the Mortgage; 
And the Mueſtion was, Whether D. ſhould pay only the 

Money due upon. the Moztgage, oz that, and what was 
due upon the Statute, befoze C. would be compellable 
to align. And per Curiam, C. muſt uſigu upon Payment 
of the Poztgage Money only,” foz when A, the Po2tga- 
g92 died, the Equity of Redemption ok this Term was 
Iſlets in Equity; and as the Judgment ſhall be ſatisfied 
by Aſſets in Law befoze a Statute, ſo it ſhall in Equity, 
and though the Conuſee ok a Statute hath got the Al⸗ 
ſignment of the Moztgage, pet that 'ſhall not take away 
Bw of Puanitr, which the Judgment -hath by the 


. 2 Reaton of. this ſeems to 0 be, becauſe the Term 
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1685. 15 e 
n Curia Cancellariæ. | 


Blithe's Caſe. 
(10x. 2 


Widow having one Child, and being — Maſter of the 
of a Term foz Pears, juſt befoze: her Marriage Noll, Sir Jo. 
| with the ſecond pusband, afligns this Leaſe to . 
two Truſtees without the Pꝛivity of her Þug- tedby a Feme 
band, in Truſt that ſhe ſhould receive the P2ofits during 2 . 
Life, and afterwards in Truft foz her Child foz Life, and * 
afterwards upon ſuch Ttutts, as ſhe ſhould by any Writing 754.4 
figned in the Pzeſence of two Witneſſes declare and ap- 1 
point, and then marriet h. 7 3 . 
The pusband enjoyed the Leaſe fo2 ſeveral pears du. © A 
ting the Life of his Wife, and after the Death of the Wife 77: 21 6-7 
the Child received the Pzofits during his Lifte. 1; ay 304. AC: 
The Wife, during her Coverture by the ſecond Þusband, A . * 
by Deed under mand and Seal, in the Pꝛeſence or two 2. , , 
Witneſſes, appoints. the Truſtees after the Death ot the 
Child, to permit the Defendant to receive the P2ofits 
Tres the Reſidue of the Term after the Death of the 
© The Plaintiff, being adminiſtrato2 to the pusband, pꝛe⸗ 
ters his Bill againſt the Truſtees, to compel them to al⸗ 
ſign to bim. Whereupon it was held, -- 
1. That this Leaſe being a Thing of ſmall Galue, g- 
_ FR: per Ann. and ** appearing no Treaty of — 9 
lage, 
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De Term. Paſchæ 1688. 

riage, noꝛ amy Contemplation of this Leaſe, noz any Agree, 

ment concerning it with the Þugband, that the Alignment 
made to the Truſtees was not fraudulent againſt the 
 Husband, but that he ſhould be bound by ft, ſo as that 

the Child after the Death of the Wife ſhould hold it, and 

: ” had then limited it over, the Þugband had been bound 

2. It was heim that the Execution of chis Power by the 

Wife after Marriage was void; and .fo the Plaintiff who 

ras the Adminiſtratoz of the pusband had the Decree ; 
"acer, not but that a Feme Covert may in many Caſes execute 
+a naked Power; but here this Power was coupled with 
an Intereſt, which Intereſt by the Barriage did veſt in 
the husband; fo2 the Reſidue of the Term being not dil 
poſed of in the firſt Settlement, was a Truſt fo2 the Wife, 
and by Conſequence was by Marriage a Truſt koz the 
 Husband, which the Wife could not diſpoſe of without him. 


Baker verſus Orlibeare, a Barriſter of the Middle 
. | 1 5 Temple. | 


7am FH E Plaintiff: being Leſſee of a Houſe from the Com- 
1 panp of Carpenters (in which there was a Clauſe. of 
. for Fopkeiture foꝛ Mon-papment of Rent, and alſo fo2 not Re- 
of Ree whe Paſting within three Ponths after Notice) makes un 
Tenant com- Undet⸗Leaſe to the Ocſendant ; the Plaintiff's Leaſe be⸗ 
Toe leg lug avoided by the laid Company fox Mon- payment of Rent, 
phe took a neu Leaſe, and then did requeſt the Dekendant 
do take a new Leaſe trom him, which the Defendant re⸗ 
kulſing, the Plaintiff preferred his Ein, to compel him to 
take a new Leaſe, which was ſtrongly oppoſed by the De⸗ 
kendant's Connſel ; fo2 that although it was frequent that, 
where a Leſſoz took Advantage of a Fozkeiture, the Lelice 
might compel him to grant a new Eſtate; pet it was ne- 
ver known that in that Caſe the Leſſoz could compel. the 
Tcnant to take a new Leaſe. But it was anſwered, that 
Cuſe is not like this; fo2 there it was the Aﬀ of the Leſflo2 
to avold the Eſtate; but in this Cale it is not the It 
pf the Leffo? (the Plaintiff) but of the Company, who are 
the Head Landlozds; and although it may be occaſioned by 
the Default of: the Plaintiff, vis. in not paping his Rent, 
pet there is a great Difference between an Ack and a De⸗ 
fault; fo2 it would be very hard where the Head Landlo:d 
takes an Advantage of a Foxfeiture by the Default: of — 
22 3 melne 
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777. 
by diſcharged; and ſo it was decreed that the Detendant Ws 
- Hould take a ncw Leaſe foz ſo much of the Term as was 


Dean” 


M. Solicitox cited a Caſe of Patrick and Dee, where Erecutor Con- 
VI an Executoz pleaded Fully adminiſtred to an Achim tech Jadg- 
brought againft him ; whereupon the Plaintiff pzeferred his depending 6: 
Bill in this Court fo2 Diſcovery of Aﬀets ; and whilſt the Diſcovery of 
Suit was depending in this Court the Erecuto2 confeſſed *. 
Judgment to another Perſon; this Court cauſed him to 
pay the whole Debt, fo2 that the Party ſhould not ſuffer 
by an Ack that was done to defraud him whilſt he was pꝛo⸗ 
ceeding in this Court. : ee eee 


The Lord Pauletts Caſe. (tec) 


F L 02d Paulett in a Marriage Settlement raiſeth a nien be⸗ 
Term of Five hundzed Pears in Truſt, that out of iefic del For- 
 Pzofits, Leaſes, Sales oz otherwiſe, the Truſtees ſhould * 
raiſe 40001. aptece to younger Sons and Daughters, to. 
be paid them at the Age of 2: Pears, oz their Marriage, 
02 as he ſhould diret in his laſt Mill and Teſtament; 
and after the Sums rafſed, the Term to merge in the 
Reverſion. At the Time of executing the Deed, his Till 
was dzawn with the Bequeſts as afozeſaid, relating to the 
Truſt; one of the Childzen died befoze One and twenty 
Pears unmarried, her Adminiftrato2 demands the ſame, 
as the Chattels of the Party deceaſed. 
The Court decreed, that it ould accrew to the Bene. 
it of the Heir, out of whole Eſtate the Term was to be 
9 giving Reaſons and making the Difference as fol- 
ows: 4s | 
_ FMFirff that peruſing all Pꝛecedents offered, he found - 
none that came up to this Caſe, making a great Dif- 
ference between a Legacy and a Truſt; that ik it had been 
a Legacy by Mill, Legactes are governed by the Rules of 
the Lam; but where Sums are to grow out of a Truſt 
of a Term, the (Will of him that created the Truft is 
to be obſerved ; and although this was by Will, yet the 
(Wilt and the Truſt relating to one another, aud execu⸗ 
ted at the ſame Time, it ſhall be conſtrued upon the ern 
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---- - diftton, and the Conſidetation of advancing 'the Pounger 
Chilmen of ſuch Families, the Condition and the Rea- 


and the Truſt foz, ſuch Purpoſes being of a Tetm car: 
ved out of the Inheritance, it ſhall accrew to the Heir, 


was created, than that ah Executoz ſhould go away with 


in the mean Time; in this Caſe the Money was not 


being moze reaſonable an Inheritance of an Heir ſhould 
be reſpeted, than ik it had been oziginally Goods and Chat: 
tels, fo the Eſtate of an Executoꝛ; farther alledging that 
thele Sozt of Settlements, concerning moſt of the great 
Families of England, being made upon a Sozt of a Con: 


ſon of the Advancement being pzevented by Death, tt 
was moze Reaſon that it ſhould be foz the Benefit ot 
the Þeir of the Family, out ot whoſe Eſtate the Truſt 


fuch Sums, that okten is a Stranger to a Family; 
beſides it could not be intenved that the Truſtees ſhould 
be charged with ſuch Sums p2eſently, when the Time of 
Payment is not cflured, and only Maintenance aſfligned 


actually raiſed, and the Exretutozs would compel them 
to raile it. 83 
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In OI Cancellariz. 


| Earl of Winchelſea oY Nordlif & al. 


fo2 Diſtribution of Jnteftate Eftates. 8 


1 this Caſe theſe Queſtions did ariſe upon the Ar 190 


1. Whether the G2zandmother ſhould have an equal Ditribution. 


Share with the Bzother oz Stſter? And ft was ſafÞ ſhe 
ſhould, becauſe ſhe fs two rees from the Inteſtate, 
and ſo is a Byother v2 Stſter, computing the Degrees 
accozding to the Civil oz Canon Law, viz. one Degree 
to Father, another from him to the B2other, and ſo the 
Gꝛandmother is but two Degrees, one te the Father, ano- , 
ther to the Gzandmother, 


But the Lo2d Chancelloz beer clear, that the Gzaudio- 
ther would have no Share. 


2. Whether a Brother of the halt Blood would have an 
ae Share with a Brother of the whole Blood? 


And per Cancellar', he hall not, but hall have. only duns 124. 


a Share, and be he fad it was held in the King's Beuch; 
and ſince that there befng a Caute in the Exchequer, where 
this Point being in Dueftion, the Barons conſulted with 
him, and he infozmed them of the Reſolntion in the 
8 5 1 up Fong ie it ine rfl in the Er⸗ 
+ uzre re uot Me re at 
hel r a whole Share. _ '0 I 


"96 De Term 8 Trin. 1686. 


hb . The Inteftate was an Infant; and the Father of the 
Anteſtate leaving a great Perſonal- Eſtate to him, made 
Truſtees, the Truſtees purchaſed Lands fo2 the Uſe of 
the Inteſtate, in Caſe he accepted thereof when he came to 
Age; and he dying befoze he came to Age, the Queſtion 
was, Whether this was Perſonal Eſtate to be diſtribu⸗ 
ted, 92 whether the Lands ſhould deſcend to the Heir? 
And as to this Point, the Court was doubtful, but 
ſeemed to incline, that it ould go to the Þetr, and ould 
not return to the Pe ſonal Eſtate; there appearing no Fraud 
in the Truſffees, that they had well erccuted their 
- Truft; but of this the Court ſeemed moze doubtful. 

"— 6 a T eviſe to the Heir, paying zoo l. to another Bꝛo⸗ 
ther within the. Space of thzee Pears, and if he did not, 
that then the other Brother ould have the Land; the 930: 
ney is not paid; and the Queſtion was, Whether the 
other B2other ſhould have the Land? And the Lozd Chan: 
cello? ſeemed to think that he ſhould, becauſe this is a Le: 
mitation over, and not like a Condition to redeem upon a 
Moztgage; but it was averred by the Pzaftſers at the 
Bat, that 't had been often Ruled: in the Times of. the 
Lo2d Nottingham and Bridgman, that this was but in the 
Nature of a Penalty to enfozce the Payment of the Yo- 

- - ney, and though the Money was not paid at the Day, yet 
if the Party came afterwards. and paid the Pꝛincipal and 
Intereſt, that he ſhould have. the Land. 
It was ozdered, that all thele Points ſhould be ſtated 
into Caſes, * rn: al WR e ol e and give 
n eee 00 006... 
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[Griffith 5 0 Jones. AA, WA . 
_ * I eee * . 2 2. 
Man made his ain, and gave ſeveral. Legacies to 

. ſeveral of his Relations, and after. his Debts and 
- Poor Kindred, pets pald, he gave the Surplus to his Bꝛothers and 
TE . Siſters Childzen and, G2zand- Childzen, and the reſt of his 

Pooz Kindzen, at the Dilcretion of. vis. Executozs. _ . 
"Two Queſfions. 1. Pow far the Wozds poor Kindred 
would extend? And foz that, Reſolved that it would car- 
15 one Degtee. farther than he had erpefſed,, and no 
ürther. 

It was ſaid, that of late it bath. been. held, that if a 

12 gives his Perſonal Eſtate amot ngit bis Kindzed, that 


the Deviſe ſhould be governed by th ar 'of Diſtribution 
4 


In Curia Cancellariz. 


of Tnteltates Eftates ; but this being a wm be n cad ro 
7 — * it one Degree toerpet than the Teſtatoz had 
expꝛelkev. 4 
be held that the Childꝛen and Oꝛandchlidzen, and the reit A 
of the poo? Childzen, chould hade equal Shares; and that .. 
the Executoꝛs ſhould have no Power to give moze to one — «eg | 
than another, —_ 6 ons « at en of 
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AHREF bound in a Ry. The ch Pꝛintipal and Contribution. 
the other two Sureties ; afterwards a fourth Man 

becomes bound to the Obligee, that ik the other thꝛee did 

not pay accoꝛding to the Condition of the Bonds, that he 

. would pay; a Month after one of the two Sureties pays 

the Money, and pꝛekers his Bill againſt the fourth now 

fo2 Contribution ; and the Queſtion was, CUhether he 

ſhould be bound to contribute, his being but a ſupplemen- 

tal Security? And the Paſter of the Rolls ſcemed to think = 


that he * 
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Term foꝛ years was aligned to Truffees, in. 
Truſt fo2 the Husband fo2 ſo many Years of the 
Xx ſaid Term as he ſhould live, and afterwards fo 
the Wife fo2 ſo many Years as ſhe ſhould live, 
and after the Deceaſe of the Wife, in Truſt fo2 ſuch of 
their Childzen as ſhould be then living, and their Jfſues; 
and fo2 Default of ſuch Iſſue, fn Truſt fo2 the Plaintiff fo2 
the Reſidue of the ſaid Term, who bꝛought his Bill to have 
the Truſt executed, the Hugband and Mike being dead 
without Iſſue ; wherein the ſole Queſtion was, Whether 
this Limitation of the Truft of a Term, after dying 
without Ifſue, were good o2 not? 
per Cur”: Jn this Caſe it is good enough, fo? although 
where the Truſt of a Term is limited to a Ban and his 
 Ifſue, it cannot be limited over, becauſe Tflue may con- 
tinue fo2 ever, ou. e whole Term is ſunk in that Limtta⸗ 
tion; nay where ruſt of a Term is limited after the 
Ante Cale 84. Path of any one em thout Iſſue, it is not good, becauſe 
it would make a Perpetuity, and Jſſue may continue fo2 
ever; yet in this Caſe it being upon a Contingent, which 
muſt determine in a Life, it is good enough, the Contin- 
. happening that no Mue was living; and that the 
the 


Marriage, many 
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| T HE Queſtion was, Whether the Court of Exchequer Sequeliration. 


1 could grant a Sequeſtration after a Decree foz a per- 
ſonal Duty? ks 


It was admitted, that in Pꝛoceis fo2 Appearance a 
Sequeſtration was always grantable by this Coutt, but 


fo? a Perſonal Duty after a Decree, there were many 


Inſtances in mp Lo2d- Chief Baron Hale's Time, and in 


the Lozd-Moncague's Time, where it had been denied; and is 


theſe Pꝛecedents, that had been pꝛoduced 2 K bet | fnolt 
of them where it was the Suit ok the King, whit 
admitted on all Hands, that where the King was Plaintiff 
r 
But by the Opinion of Baron Jenner, Heath and Powell; 
it ought to be granted; fo2 they thought that if it might 
be granted in meine Pzoceſs, where it did not appear 
whether there was any Du ty 92 not, a fortiori after a De- 
tree, where the Duty was adjudged and aſcertaſned. 
And it being always the Pꝛactice of the Chancery, it ought 
much moze in this Court, where the Plaintiff was ſuppoſed 
to be a Debtoz to the King ; and they thought that the 
Jurisdickion of the Court of Equity would be to little 
* Purpoſe, if the Court had not ſufficient Authozity to ſee 
JJ ( Es 
The Low Chief Baron doubted, becauſe the Lozd Chief 
Baton Hale could never; be p2evailed upon to grant it, noz 
the Tod Montague, to . whoſe Learning he ſaid he mut 
greatly ſubſcribe ; but bp the Opinion of the other three it 
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1 e Curia Cancellarie. 
(110.) — 25211 
Lord Chan- _— ENT of My hong Me? to TE abe died Inteſtate, 
" leaving B. his Adminiſtratoz; B. and the-Tenant 
Nr tome to an Account, and the Tenant pays B. 291. 


niftrator, | and gives him a Note fo2 31 1. and then died Jn: 
OY teffate. And the ſole Queſtion was, Whether the Admint- 
ſtrato2 of B. oz the Adminiſtrato2 de bonis non of A. ſhould 
have this Rent? And it was ruled that the Adminiſtrato: 
of B. ſhould have it; fo2 by taking a Note fo2 it he had 
altered the Pꝛoperty ſo as to make it due to him in his 
own Right, unleſs there had been any Debts of the firſt. 
Inteſtate unpaid, and then this Court would have made it 
liable to ſatisfy thoſe Debts ; and they ſeemed to be of O⸗ 
pinton, that if a Debt be due to the Jnteſfate, and the 
Adminittratoz takes a Security in his own Name, altho' 
FR the firſt Security be not delivered up, yet in Caſe the Debt 
| be not paid, this will be reckoned as Aﬀets come to his 
own Hands, and will make a Devaſtavit, © 
- Devaftavi And Finch cited a Caſe, adjudged in the Þouſe of Lows, 
where an Executoz bzinging Trover koz Goods of the 
Teſtatoz, upon an Agreement the Executoz took a Bond 
fo the Ualue of the Goods; afterwards the Dbligo? be- 
came inſolvent ; and this was adjudged a Devaſtavit- 
But he laid that Caſe differed from this, becauſe there the 
Executoz had made as it were an abſolute Diſpoſal and 
Sale of the Goods, and therefoze took a Security at his 
Peril; but that differed from this Caſe, fo2 notwith- 
tanding this Note, an Action might be bzought upon the 
Lal; u. pet it was adjudged as afozeſald. Oy 
n 


at » 


And it 2 held ltkewice, that where u Leiter makes . N 1 
an erpzeſs -P2omiſe to pay Rent, oz gives a Note fo2 


it, that an Atton on the Caſe will lie upon the Note 92 
the Promiſe. . 
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TE Pla uti, aWomon, who had 561. given by her Bio - 
ther, the Defendant, upon her Marriage, gives a Fond 4 oc = 
pzivately to her B2other to.repay the ſatd Money; the us Aye gives a 
band being Dead without Iflue, the Delendant ſued the privas Boad, 
Pond at Law upon the Plaintiff; whereupon ſhe pꝛekerred | 
her Bill here to be relieved againſt it, being a Fraud by Rea- ts 
ſon ft was done without the Puvity ok het Þusband. Jt 

was urged fo2 the Defendant, that ft was good Reaſon 
for the Pusband oz any of his Iſſue to be relieved, in 
caſe they had been concerned, but that there was no Rea- 
ſon that the Woman her ſelf who gave the Bond, ſhould be 
relieved. 


But oꝛdered. that the Bond ſhould 


ve delivered up, fo? 44110 


would alter the Cale; and the Piaintiff was reltenen not: _ 
withſtanding it was her own Agreement, being don 
Fraud of the Husband. 0 orig 


1 „ 2 +33 ; — 
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being once a Fraud no Accident of Death oꝛ Courſe of Time 
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0" . E a Pwintimn were Ctevitors to the Oak 
* Þupbaris,/'and/pteferred: herr Bill again the 
Defendant, and ſeveral Perfons who . Drdt- 
| . o2s to the Defendant upon Bonds befoze her 
Marriage. And 
Che Caſe was, That the Defendant's Eſtate being a- 
bout 500 l. conſiſted chiefly of Bond-Debts, and, in Con. 

lideration of this Poztion, the Pusband ſettled 30 l. per 
Ann. Jointure, and died ſoon after the Marriage, befoe * 
the ſaid Bonds were paid oz altered, and the Wife enjoyed 
the Jointure; and not leaving Aﬀets, bis Creditozs pꝛe. 
ferred this Bill. | 

Per Cur: The Bonds not being altered, the Law hath 
veſted the Right to them in the Wife, and are not Al. 
ſets of the pusband neither in Law oy oor and * 
the Bill was diſmiſſed, 


— werſus Philp pott. 


Settlement was made, with Power of Revocation 
Deed ſealed in the Pzeſence of two Witneſſes, 
of a Guinea ta efendant ; nm Pꝛoot᷑ _ 

a 


"0. 
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In Curia Cancellaris 


that the Patty who hav this Power vein 
with the "Defendant, dig Aldgbs paſſed di 
TT RIEL 

er Anger thew a Gulnea upon the Gꝛdund. 12 1 
* Fer c: This et not amount tv 8 Rebordtion th 
Equity ; but ik te han been piobed that a Sulnen Had dern 
deitbecately tendered, und the Purty hav at the lame Time 
dectored, chat ſhe did it with an Intent to revoke the Oet⸗ 


dlemegt, although the Breb paß never pen kealed dz t 


the Deed had been ſealed to revoke if, und #6 Gathed 


one particular Circumſtance 
arty did velfberately any 


where it appeared that thi 
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Searle verſus Lane. 


"in 0 enen ger Cal 72. 
a pulſed detiveen thent, 
nyo the Settlement, and in 


Cate 133. ; 


tendered; this Conet would have fipptitd*the Defet or Pot Gaz 323. 


(11g). 7 


upon bꝛought a Sci? Fa' to revive the Decree a: 
- gainſt the Defendant. The Defendant p{@aded 


fy Debts due upon Bond from the Intenate befoze the 
Sci) Fa bzought, and befoze- he had any Notice of this De. 
| cree 


that he had pald away all the Jnteſtate's Eſtate, to ſatil- 


HE Plaintiff obtained a Decree in Chancery foz «lor. 
801. againſt the Defendant's Jnteſtate, and there- Decree ns 
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cree.; and thereupon the Queſtion was, Whether this 
_ thould. be a Devaſtavic in the, Defendant; in paying Bond- 
Debts befoze this Dectee * And this Point being ar⸗ 
gued by Keck and Pollesſen fo2 the Dekendant, and 
Finch fo2 the Plaintiff, it was decreed fo2 the Plaintiff, 

that a Decree in this Court foz a Sum certain. was e; 

qual to a Judgment at Law; and as an Erecutoz ſhalj 
be bound to take. Notice of a Judgment at Law, although 
in, an infer{oz . Court. of Recon, do much moze of 4 
Decree in this Court, being a Court of a higher Au⸗ 


isdiWon..;, and thereupon decreed. pro 
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aſcertained the, Sum, it would haue been no moze thay | 
a Judgment quod computet at Law, which is no compleat 
Judgment till the Account tated. 

This Caſe was reheard in Term. Paſchæ 1689 defoe the 
Lows Commiſſioners, who took Time *to-conſider of if: 
Quære how determined. | | 15 
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To X "erm. by 
168g. 


inſiſted upon it, that J. 8. was only a Truſtee, 
Benefit intended him by the Teffatoz, . 


. wile. 


Giibirdnd d ors icbdrond,: 


Child is bozn. 
"RUN, That — gall habe a Share. 


N41 


* 5 ls : 
* ok 4 E'e "ag EY, , — 
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Pan made bis Gin, and deviſed all the Reſſdu- miſloners 
um of his Perſonal Eſtate to J. S. and to his Ex Te he 
Wife, nevertheleſs in Truſt fo2 his Wife, and ne 
made the ſaid J. 8. and his Mike his Erecuto2s. 
After the making of this Mill, and ſir-Yonths befoze the 
Death of the Teſfato2, the Wife died, and then, 
tdꝛ died; and the nert of 'Kin preferred a Bill againſt the 
Executo? to have an Account of the Perſonal Eſtate,-and 


and had no 


But per tot Cur the Bill was diſmiſſed, koz the. Law 
had caſt it upon J. S. by being Executoz, and there ap⸗ 
peared no Intent of the Teſtato? 55 | N be . 


ai in Court. 


the Devile, and befoze the Death of the Teftatoz, another 


(115. 


Eſtate/ 


N . 
375i. S 3 3 by 


Lords On 


_(n6.). 


ee «5 
J 8. deviſeth that his Perforial Eſtate hour be Divided miſiones. 
* amongſt all his Szandchildzen (02 Childzen) and after Device to all 


his Children. 
Poſt Caſe 262. 


Reſidue of 
en 


1689. 


In Curia Cancellariæ. 


3 ' e 10 | thas u wee i in the Court, of 2 
; _Copyhold Yai, to. aboid an Eltate, fo that 
ag” * , there bad. been no. Sutrender. | 
8 A Pofteſtan having gane with the Defendant 
there fo2 45 Pears, the Court granted a perpetual Injunc⸗ 
tion, fo2'that after ſo lang Time a Surrender ſhould be 
pꝛeſumed, and the Rolls may be loſt, and no Reaſon the 
Ettate ſhould be avorved after ſo long a Poſſeſſion ; and 
the Lozd Keck cited the Caſe of Lyford and Gower, in the 
Lozd Coventry's Time, where an Injundton was granted 


In the like Caſe; and, the Cale of Pigeon and Loveday, 
I 11 Gar. f. where Leaſe was attempted to be avolded fo2 


want of Livery, after a #198, Rn Cale of Roſe and 
, RIO: 35 Car. 2. F ' | 


SE Tx 


a 0 £ # a * * 4 1 


il was mans by a Purchaſer, to be relieved a- 
gainſt a Fraud by giving a Particular of greater 
Ualue than the Land really was of; but the Bill was dil⸗ 
miſſed with Coſts, becauſe it was the Plaintiff's own Laches 
that be n not infozm himfelf of the Ualue; * 8 
| aſe 


18 — 


rat oft „ — 


c vos cited, 2 the Low. Kerk, Were Patcher 
" bioiwht bis Bill te de relieved where Incumbances were 
concealed, hut was diſmiſſed, fo2 be ought: to have pzovi- 
dev aceatuſh it by Cavenants. Put it was ſatd by Rawlin- 
/ that: if the Purchaſer, hab in that Cate hav onen in 
his Þands, that this Court wou have belned him, but 
not after he pad paid his Money. 


And a Caſe was cited where 8: Yan conveyed bis Lund te 


was "we mn Laches: | 


ken 00 Com. 4 4 


\ Deviſe: was made in theſe Wods, 1 Py to my Siſter 1,9, Com. 
H. 3906 l. upon Condition that ſhe give Security to leave 100 l. miſſioners. | 
. to her two Children, and 50 l. apiece to A. and B. Legacy lod. 
H. Died befoze the Teſtatoz; and the Queſtion was, he. 
ther the Legacy was loft to the Childzen, one whereof was 
now Plaintiff? 
It was argued by Finch, that the Conftrution of this 
Deviſe ſhould be, that HH. ould have the Intereſt during 
her Like, and then the Childzen, and the P2incipal after 
her Deceaſe ; ſo that although fhe died, pet the Legacy 
ſhould not be loſt ta the Childzen. | | 
- 'But:: per-Cur*: The Legacy is clearly loſt, fo2 it was to 
veſt in H. firſt, and ſhe was to ſecure the like Sum ta 
the NONE 5 ond Finch admitted 155 to be 7527 1 5 


. Lover ene Weale. | (120 
F HE Plaſntif's Father, Tenant in Tail, cold bis Lords Co com. 
1 Land to the Dekendant, and made him a Conveyance, wine Kh 
the Defendant taking him then to be Tenant in Fee; the upon Bin 

Dekendant afterwards finding that he was only Tenant of Review. 


in Tail, pefetrcd his Bill to compel him to levy a Fine, 
and make farther Afurance, and had a Decree accozdings 
ly, having paid his Purchaſe Money; and it was decreen 
that the Dekendant chould enjoy againſt the Uendo2 
and his Iffue, and all clai ming under them; the Genvoz lay 
in the Fleet; and would t not t make tyreher. Ny Ne 


* en F 
{ 
. . 4 
* " > 1 
- 


died — 


ur the Quantity. of 70 Acres, be it moze 92, leſg, and it- ,, 
was not above üxty Acres "_ had no Kal :beraule. 67 e. . 


De Term: DICE 


CO 2 * en 


> 


"The age, being peir in Tail, brought bis Pin ot 

ew to reverſe the ſafd'Decree, any afligned C0: Eero! . 

un he being Heir in Tall ought not to ve bound by it. 

It was argued by the Attoſney General and By. r 

fox the Defendant; and by Serjeant Hatchirid and On) Will ; 
lam Wilkams koz the Plathtiff, © — 

It was infiſted foz the Defendant that the Detrex Vue 
not to be reverſed, but that the Plafntiff being Iffue in 
Tall ounht to be bound by it, -becanſe*the Father in his 
Like ⸗Eime could have barred him by a Fine, and it was 
what in Equity he ought to have done, having reteiven 
his Purchaſe Money; and that which carried it farther in 
this Caſe was, that there was a Lecree and Judgment 
of the Court, that he cught to hade done it. 

It was admitted, that ik Tenant in Tail contrafts fo? 


the Purchaſe of his Eftate, o2 makes a'Conveynnce there, 


bk, and Jevies no Fine, that no Bill will lie againſt the 
Alue in Tafl to compel bim to convey; but here the 
Matter being Dctreed againſt him in; his 'Life-Time, 
whether the Inue ould come in to avold that Decree, it 
being a Detree N 8 ought in AGE. and Conſrlence to 
be perfowmed'?. Y | 
1. Obj. The Ilſue in Tal claims paramount the Tenant 
in Tail per formam doni. 
Anſ. The Iſſue in Tail derives his Title though the 
Tenant in Tail, to convey himſelf to the Eſtate. ©. 
2. Obj. This Decree: is to fet- aſide the Statute de 


pants.” 


Ant. It is not lo much to let aſide that Statute, ait 


is to come in Aid of the Statuteof Fines, which was made 


to bar Intails. 
Beſides, if this Decree ſhould not bind the Eſtate, it 


would put it into the Power of the nocent Perſon: to 
- elude the Juſtice of this Court; foz if he will lie in Pꝛilon 
. be obſtinate, the Purchaſer is cheated of his Money. 

In many Caſes the Ac oz Negle#t:of Tenant in Tail 
call affect the 'Jfſue, although no Fine be levied; as in 
Caſe of a Foxfeiture ot the double Ualue, upon Marriage, 
the Eſfate ſhall be charged in the Hands. of the Aue, al- 
though the Party die. 

But to that it was anſwered: per Maynard, it hat 18 by 
Uirtue of an Aﬀ of Parliament pzto2 to the Statute. de 


Donis, and then, accomding to a Rule in Law, a-ſubſequent | 


Statute doth not abzogate a ** 2 without 


et els — ä 


” 
1. 


„ 


n Gel Canceſtariæ 


eee A e 


\ "They: cited - Octabian Exinbard's Caſe, but that differed 
from this, becauſe the Tſſite in Tatl there had a Benet 
by the At of his Anceſtoz, and ſo was bound by it. 


Lands deviſed to a Yan and the Heirs of his Body, 


and that the Deviſee ſzould grant a Rent in Fee; the Te-. 


| viſee grants acco2dingly;and adjudged that the Iflue in Tail | 
RD walk bound by it. 


Tut to that it was anlweted, that the Gyantee there db He 
; not claim under Tenant in Tail, but from the Deviſoz. 


This Court hath krom Time to Time enlarged its 
Power to make its Decrees effeftual; it was held all 
along until Wing James's Time, that the Decrees of this 


Court bound only the Perſon, and could not meddle with 


ſequeſtring of Land; neither did the Court of Exchequer 
ever do it till of late; but finding their Decrees would be 
uſeleſs in many Caſes where the Perſon was obſtinate, 
it is now the Common P2aFice of both Courts. 

It was doubted till of late, whether a Common Reco- 


very ſuffered by a Ceſtuy que ' Truſt in Tail ſhould! bar the 
Remainder Man. In a Caſe between Workman and Down- 


ing, the Loꝛd Bridgman was very doubtful; but that Point 


is ſince ſettled in the Cale of the Lozd Chief Juſtice North, 
by the Dpinion of the Low Nottingham, that it would bar, oy 


_ fo? two Reaſons, - 


1. Becauſe. a Truſt — within the Mite de Donis 


2. A Truſt is a Creatute ol this Court, and 0 under 
the Control of it. 


Fox the Plalntig it was infiffey, that the Iſſue in CM 


was intitled, and did clatm per Dim Doni, and had an Aﬀ 


of Parliament koz his Security, which could no May be 


batred until the A# which gave Power to var by ea Fine, 
until the Way ok a Common Recovery was found out, 


which was taken koz a Bat beraule of the ſuppoſed Re- 


It is okten faid here, that this Court ſhould Aways 

| be cautious of aſſuming a Legiflative Power, to avoid an At 

of Parliament; beſides, if it ſhould once be admitted, that 

the Iſſue in Tail ſhould be otherwiſe barred than by a 

_ 02 Recovery, there would be no Stop, 

J. 
and fo the Court ought to help as far as they can. 

An. That map be ſafd in all Caſes where a Pan 

pays Money, and every Creditoꝛ may ſay as much where 

| bis Debt ts * and the e ok that would be 


to 


ment to bar 


This is in the Caſe ok an honeſt Purchaſer, 


2 ——— eg. DA 
K N 4 * 
* 
— $6402 hv e * 
— _—_— 
C * 


11 i erm 8, Mich. | 1689. 


to let in all Judgments, Statutes and Wartet, on 
the . N n . . po 


Hille arrſs Hillier. 


(121.) 

27 Abin was made in theſe Wozds, I give! to my Daughter 
pox among | Hillier 1000 l. to be ordered and diſpoſed: by her and 
te cy thay for the Benefit of her Children as ſhe pleaſeth, without giving An 

i Account to any Body. - jg, Hillier. died and made no Dil⸗ 
poſal; the Defendant, her pusband, took Adminiſtration, 
and the Childzen, the Plaintiffs, bought their Bill fox. 
this 1000 1. And the ſole Mueſlion was, Whether there was 
any Intereſt veſted in the Childzen by this Deviſe ? Foz 
if there was not, then it belonged to the Defendant, who 
was Husband and Adminiſtratoz to the ite; and it was 
inſiſted fo2 him, that it being given to the Mike by the 
fir} Mods of the Mill, the Pusband became intitled to it; 
8nd it was compared to u Caſe adjudged in this Court, 
where a Deviſe was made to the Alke, foz her ſeparate 
Ale, and that the pusband ſhould have nothing to do with 
it; notwithſtanding. theſe Negative Mos, it was held that 

the Pusband ſhould have it, no Truſtees being appointed, 
02 as ſoon as it veſted in her, the Law gave it to the 
 Þysþand.-. But pet it was argued, that ik a Deviſe be 
made to the Wife in Truſt. fo, another, though the Þus- 
band be intitled in Law, yet it ſhall be fili-ſubje# to the 


Ants Caſe 16, Truft.; and the Caſes of Cwill and Rich, x Rep. C. 141. and 


Gratte and Borrett were cited, where it hath been held, that 
a Man depileth a Perſonal Eſtate to his Wife, to diſpoſe 
amongſt her-Childzen-as ſhe ſhould think fit, that it is not 
in her Power to make a great Inequality inthe Diſpoſal, 
unleſs-there:be ſome particular Reaſon fax it, and it ſhall 
go in equal Shares amongſt them. 

But the Principal Cauſe was referred, andfo the Court 
e 10 non, burt lexmey: r in the Cale,” 
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| Wiſeman wirſs Bake and Tyſon. 


; H E Plaintiff was intitled to a Remainder in Fee, 
_ after the Death of Sir William Wiſeman without 
Iſſue, and having Occaſion foz 200 l. bozrowed it 
of the Defendant Beake, and gave a Judgment 


02 Statute to pay 2000]. upon the Death of Sir William 53 obs 


Wiſeman, without Iſſue, in the Pear 1680. 


(122. ) 


Land Cu 
miſſioners. 


2 


In the Pear 1683 the Defendant being inkozmed, that a 
Court of Equity would interpoſe in this unreaſonable 


Bargain, by the Advice of. Serjeant Philips, exhibited his 


Bill in this Court, that the Plaintiff might pay him his 


Boney, . o2 elſe that he might be concluded to be relteved. 
The now Plaintiff then put in his Anſwer, and refuſed 
to pay the Money, but inſiſted upon his Bargain, and 
fſpwoze that he never would ſeek any Relief in a Court of 
Equity, and yet, Sft William Wiſeman befng Dead without 
Iſſue, pzefcrred his Bill to be relieved. 


And here it was inſiſted upon, and admitted, that this | 
is not in the Caſe of a young Peir, but the Platntif, at 


the Time when he made the Bargain, was at leaſt 40 Years 
of Age, anda Pꝛadoz at Doctors Commons, and therekoze 
ſuppoſed to underſtand himſelf, and no Surpzile p2oved, 
but the Bargain made at the Plaintif” 8 Inſtance; and 


there 


1 ada * 8 1 n 


HE De Term: 8 Hill 1689. 


"there being a Bll and anſwer, it was ſatd to jave gone 
_ farther than any other Cauſe of this Kind. 

But notwithſtanding the Court decreed, that upon the 
- Plaintiff's Paying to the Defendant his Money and 
Interest, the Securities ſhould be delivered up; and the 
Bill and Anſwer was looked upon to be a Contrivance, 
Eo which, ik it ſhould once take, would be the Common Prac: 
7 Des tice ; and it was ſaid per Keck, as Fottifications of Fraud 
| - do increaſe, ſo the Courts of Equity muff invent new 
| Batteries agatnft them; and Maynard was ſo much againſt 
theſe Bargains, that be was fo2 giving only the Pytnci- 
pal and no Intereſt; but the Piackice having been other. : 

wiſe, the Defendant had his Intereſt. 


(123. ) ages Dyer verſus Fear 


miſſioners. PT HE Defendant being a Juſtite of Peace in the Weſt, 

| when the Pꝛoſecution was there about Monmouth' 
Plot, by terrifying the Plaintiff that he was like to be 
: p2oſecuted, got 50 l. out of him; whereupon the Plaintiff 
pzekerred his Bill here to be relieved, and the Court De⸗ 
reed him the Payment of is Boner N again. 


NH 8 ; 
* . — 3 . * q 1 
on 5 - "a. Wee . . 


| Croke Verſa Watts. rae 


.,, HE : Querton was upon, the Statute of Diffributions, 

. T* whether a Bzother 62 Differ of the Half Blood ſhould 

have an equal Share with the Bother oz Sitter ok the 

- whole Blood ; and ſeveral Caſes. were cited, as Modern 

Reports 209. 2 Jones 93. Smith's Caſe, Hill and Bird, Sty. 

Rep. Lady Burler's Caſe, that Adminiſtration ſhall go to 

. the Reſidtary Legatee, becauſe the Statute of Adminiſtra: 

— fon is to ſupply the (Mill of the ,Inteſfate and to be con- 

_ ffrued as near it as may be, and. Glaſcock's Cale was cited 

fo in Latch and Rolle, Tit. Prohibition, &c.. 
AnteCaſerog, But the Court were of Dpinion accozding to the late 
Reſolutions, that the Þalf Blood 1 nag in N N and 

oughe t to have a Whyte hace: rag eye gr 
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In Curia Cancellarie. 


Goree werſu Marth. 


(125 
1 a Creditoz by Judgment was palb by the Exes Lords c. 
7 4 


cuto2 out of the Perſonal Aﬀets, there not be- . 
ing ſufficient to ſatisfy other Creditoꝛs, where- er 
upon they pꝛefer their Bill againſt A. and the Credivr. | 
tÞeir, either to compel A. to take. his Satisfa#ion out 
of the Land, oz elſe to have the-Benefit of his Judgment. e 
that they migbt be ſatisſied out of the Land. 3 
And the Court ſeemed to incline that they would do it; : 1 
rather than Debts ſhould remain unpaid ; fo: although at 
Law A. hath his Election to pꝛoceed foz Satisfaftion, ei. of 
ther out of the Real 02 Perſonal Eſtate, pet he ought not . 
to be Chancelloz, ſo as to be under his Power whether eee 
the Debts ſhould be paid oz not, ſo long as he is not at e 
any P2ejudice, but muſt have a Satisfaction. And Hut- 
chins ſatd, as the Heir had many Times the Juſtice of the 
Court, fo2 his Benefit, ſo he ought likewile to be ſubjet 
to the Juſtice of the Court; and thts being a Caſe: fo2 
Payment of Debts, is ſtronger than in Cale ok Legacies: 
and he laid it had been reſolved, upon great Debate, 
that where there was Aﬀets ok the Perſonal Eſtate, and 
an Executoz made, but not a Reſiduary Legatee, this 
Court, in Eaſe of the Peir, hath ozdered a Debt chargeable. 
1 . the peir to be alten out of the — W. 4 s 
Gg . + u 
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ME but in Caſe of an Adminiſtratoz it was never doubted but 
they would do it in Caſe of the Heir. 


(126. | Heir and Adminiſtrator. 


T HE Lozd Plymouth, being the Ozantee of the Cuſtody 
of a Lunatick, with the Rents and Pꝛofits received 
of the Eſtate purchaſed Lands; the Lunatick dying, the 
Queſtfon was between the Heir and the Adminiftratoz, who 
ſhould have the Benefit of the Purchaſe ? 
Poſt Caſe 282. And the Court was of Dpintion, that the Adminiſtrato2 
ſhould have it, and not the Peir; fo2 ik the Money had 
not been laid out, it had been clear that the Adminiſtrato2 
ſhould have had it; and if laying out the Boney would al- 
ter the Caſe, then it wonld be in the Power of the Oꝛan⸗ 
tee of the Cuſtody, to pzefer the Heir oz Adminiſtratoz, as 
he pleaſed ; and they laid this Court may either follow the 
) Land purchaſed, oz the Effate of my Lo2d Plymouth. = 
It was admitted, that if an Eſtate be incumbered, the 
Guardian o: Truftee of an Infant may with the Money 
raiſed out of the Effate tleat the Intumbzances, and that 
will enure to the Benefit of the Heir, in Caſe the Infant | 
2 but 1 85 Y not ike this Cate. 


( Fits Peacock £9 Spooner. li A 
| ' Solis, HA 2 E. 48-149 F: fee. 4 e. „ 
— H Trust of a Term 70 Pei, pon a Morriage, 
I was limited to A. the Vusdand fo2 Life, then to B. 
Tem. the Mite fox Life, and then to the Heirs of Body 
Ante Caſe 70. O the Ulite dy the 'Dasband to be begotten ;“ A. dies 
Peacat, 283, leabing Tue, B. marries a Lerond Þugdand and dies, the 
299, 33. Dugband takes Adminiſitation ; and the Qaeſtfon was, 

hee. 2.52. UThether the Pusdand would have the Term as Admin. 

Eee, kata to the Witte, 02. the flue ? And Relvived, That 

ct {41+ 147. the Jiine would have it; foz, to ſuppoithe-Intent of the 

Conte on BE Settlement, they would take the Wozds Heirs of the Body 

5 to de Deſcriptio * and not Mods or Limitation. 

eee. Note, That this ſeems to carry the Cruſt of a Term 

farther than any other Judgment, and contraty to former 

Reſolutions, dut all the three Commiſſoners were of that 

Option. 

Note, That after Hil. Term this Cauſe was heard upon 
an Appeal in the Houſe of Lo2ds, anvthe Ae was dil⸗ 
8 mates, andthe Decree contirared, i” 09 | D x 

4 * 
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(128.) 
OTE, It was ſafd per Cur', and agreed, that Copytotd not 
: where a Copyhold is deviſed, and no Surren- 4 C, 
der made ta the Uſe of the Till, the Court pon cit 272, 
will ſupply the Defet of a Surrender, in Caſe b. 


it be fo2 P2oviſion fo; a Child, but it is the Circumſtan- 

ces of the Caſe that induce the Coutt to do it, fo2 they 

will not do it in all Caſes. - 
As in a Foxfeiture of a Leaſe by a Tenant foz Non-pay- Forfeiture and 

ment of Rent, &.- and the Lefſo2 enters, the Leaſe is a- . 

voided; it is a uſual Equity fo2 this Court to decrees aueCule 102. 

upon Payment of Atreats, that the Lefſo2 ſhall make a 

new Leaſe with like Covenants; but in ſome Caſes it will not; . 

as if there be any unreaſonable Covenants, and the Party 

hath once legally diſcharged himſelf of them, this Court 

will not e him to make the ſame Covenants again. 5 


(iz) 
-OTE, That where a n in Fee was bound af 
in a Bond, and died, and the Hefr ſold the Equity 
of Redemption, it was held iſt, that the Equity of Re. 
demption, ſince the Statute of Frauds and Perjurtes, ; x. 307. 
was Aﬀets to a Bond-Credito2 2 And 2dly, that notwſth? cone. 
_ ffanding the Alienation, yet the Ualue ſhould be Aﬀets in 


the Hands of the Þetr, come al moy fuit dit per Sit F. Win- 
nington, il eſteant de Concilio en le Caſe. 


Nota, Que per le Stat. 29 Car. 2. 3. The Truſt of an Inhe⸗ 


ritance is Aﬀets by the expꝛels Wows of the Statute, and 
"jeg a Debt by Bond. 


1 | 
= A 


y—_ 1 
- o 


i. 6 
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Ae that had a Leaſe of a Dean and Chapter, all 
expired, except nine Months, deviſeth all his Intereſt 
in the ſaid Leaſe to B. and afterwards recovering renew⸗ 
ed the Leaſe, and republiſhed his Mill; and the Queſtion 
was, Whether this new Leaſe paſſed by the ſad (Uill? And 
Reſolved that it did, by Uſrtue of the new Publication, 
and was like the Cale of Brett and Rigden in Plow. concerning 
Lands purchaſed after the making of the ili. which paſſed 
by the Republication. 
And the Lozd Hutchins cited a Caſe, where a Man lying 
on his Death-Bed, and being asked where his Will was, 
pointed to a Box, and ſaid, It is in that . and held this 
amounted ta a new Publication. | 


9 2 Chamber verſus Corchert 


* Res Chambers, the F ather, by his Mill gave to the 
bs Plaintiffs his Childzen 30l. apiece, and if either died 
befoze the Age of 21, his Share to go to the Survivozs, and 
if all died befo2e that Age, then their Poꝛztions to go to 
T. C. The Plaintiffs being Infants pꝛeferred their Sill 
| + by their next Friend fo2 their Legacies. The Defendant 
Ante Cae 66, WHO had married the Mother and Executrtr, inũſted that the 
TRE OM Legacies ought not to be paid befoze the Age of 21, be⸗ 
cauſe ft was oꝛdered by the Mill, that if elther died befoze 
that Age, his Legacy ſhould go over. 

Detreed, That the Legacies chould be pald preſently, and 
Intereſt from the Time ok the Bill, and Guardian to 
give his own Security, that if either ok the Legatees di⸗ 
ed, the Legacy ſhould be applied een to the Dirett- 

. of the Will, 


& Wide Vari: n 4a Jones & al. eee, 
n hg + Yr : 1 . 
, TIS: be. Een 401 "Lords Com- 


J IR Thomas Vernon \of Shropſhire, fn Conſideration that miſſioners. i 
the Plaintiff, his Lady, hav joined with bim in a Ravin, 
Fine, to take up Money upon a Yo2tgage of Part Hutchins, 
| of his Eſtate, deviſeth to her 200 l. per Ann. fo2 het, en or 

Life, and Poztions to his younger Childzen, and 1 Vu. 

the fame upon his Eſtate. 

After this Sir Thomas moztganeth his ſaid Eftate in 
fee to Savile koz 800 l. and after that by another Deed 
conveys all his Eſtate to Truſtees and their Heirs, upon 
CTruſt to raiſe Money to pay: his Debts, and the Surplus 
to his Right peirs; and the Plaintiff pꝛeterring her Bill 
koꝛ her Annuity in Burſuance of the Mill, the fole Queſtion 
was, Whether the Woztgage in Fee and the Conveyance-in 
Truſt (being likewiſe of the Fee) oz either of them, did a- 
mount to a Revocation of the Mill? And all thꝛee Com- 
miſſioners were of Opinion that, the Surplus being to his 
on Right Þeirs, that was ſtill in his own Power, and ſhould 
be ſubjeck to his Diſpoſal by the Mill; and the Caſe of 
Hall and Dench was Cited, where after a 'Deviſe.of Lands 
the Depiſoz made a Poztgage in Fee, and adjudged "Ty Pot Cale 277 5 

ee Lay 1 have the Equity of nn. —_ 


Hh 7 wy and 
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And "Trevor fatd he always held it fo2 a Rule in this 
Court, and never knew it fail, that a Conveyance ſhould 
never operate farther than the Intent of the Parties at the 


making ok it, and here is ip Ippearance of any Intent to 
revoke this Will. 1 Rep. Canc: 154. cont. 


ls. Danby's op wi —_ where He joined with her 


- Poztgage, bor rat f. Won 
Bower! 9! k „e 


And Finch caid in was, of Geier, the Intent of 
the Parties did govern much at Common Law, and cited 
a Caſe adjudged in the dg Bench, where there was 
a Power in a Conveyance to revoke by Deed ; that a 
Covenant to levy a Fine, and a Fine levied in Purſu- 
ance thereok, was, 1 2 d. Erecutton ok this Power, al- 
though the Deen "df Tovrnarits' ane as no Revocatt- 
on; neither was the Fine alone, becauſe ft was to be by 
Deed; and pet both together did amount to a -Revoca- 
tion and Declaration of new Uſes; and ſo it is ifa 
Fine be levied firſt, and a Deed to declare the Uſes af- 
- _..., terwards, this will be a ow. Execution of the Power, 
-**'/ although a Fine alone would habt dern ertinguih'd, yet 
20 -- "the Law ſhall take both Deed _ Fine together as one 
-.Cottveyonce, arcozwing to the Intent of the . It 
was ie rag hd) «ke eng wy 2A, Al 75 EET 2 
3 ab 5 „ — 
- (134) 111 ane 15 
er Coppbold is "nods in Reverſion after tuo Lines, 
e, eee Habend* poſt mortem, ſurſumredũitionem, &c. of the Ce⸗ 
- Copyhola, Nants foe Life ; the Tenants foz Lite ſell their Eftate to 
peil.  A;-6hd-furrender to the Laim, to the End that ho may 
admit. A. che Uendee ; the Coppholder in 'Revorſion 
enters and bzmgs an Ejetment; and recovers at Law; A. 
brings his Bill, and has Relief, becauſe the Surrender 
being only to admit A. the Purchaſer, it _— 8 725 
denten that the mann ne enter. 


5 1 7 Foſs by 2 2 
F $ Yb. 1 wy 4 5 


Mr. Bennett, 1 . Lord a Sar, 
inn | 


| (1355. 36-9089 201 nn _ Reſpondent. 
3 Beg of Buckinghamibire by big Cit! gave to his tis 


Lords. Daughters Twenty Thouſand Pounds apiece, to be 
Ante Caſe 45, PatD tits them at their reſpetive Ages ok Twenty-five oz 
98. Taps 1 Marriage, which Mould firſt happen, ſo as ſuch 


Mar- 


"Cars eee © TO 


Horn | be bad air he: a 1. 


Len e teat 0 therwite, then tg have 
Ten thauſan Daune Abe Reiſen the (Re due of - 
Eftate $0 - State 49; be. 28 6 Ab 
tha af, ande 19 de ſeitled upon his oy bees 
Life, Remajudex #9-theiv-Thildzey; prout, & . 
Dennen the Teste es, and the Log. Slicbury, qyat:- 2 
tied aus of tbe Daughters. detoze the Age of firteen, 
with: ie Content a the: Wother and Truſtees ; and z. 
- Bennets the Anpellant Married the other Daughter. 
The ſole Queſtion was, Whether the 108 Salizbuty's 
Lady, by marrying befoze the Age of firteen, had loft 
one Half of her Poztion by the Conſtruffon upon his 
Will? And the Cauſe veing heard in Chancery, the 
Lo2d- Salisbury had a Decree fox the Twenty thouſand 
Pounds, and thereupon Pz. Bennett appealed. 
Foz Mz. Bennett the Appellant, it was inſiſted, | 
That the Wozds of the Will were very plain that the 
Tiftato? intended but Ten thouſand Pounds, in Caſe 
the Martlage ſhould be befoze ſixteen. | 
That in this Cale, here was no Fozkeiture of the 
whole Poztion, but only of Part; that here was a 
Deviſe over; (and then the Court of Equlty could not 
interpoſe, as was held in the Caſe of Fry and Porter,) 
becauſe the Surplus was appointed to be laid out and 
ſettled, and by Bzeach of the Condition the Ten thouſany 
Pounds feli tnto the Surplus, 


That in every Mill the Teſtato2 is his own Chancel- | 
loz, and if his: Ji 7 be apparent, a Court ok Equity 
ought not to exa pow reaſonable it was fo2 him to 
make ſuch Mill, becauſe many Times Ceffatozs have 

Reaſons to themſelves which are not non. 
Foz the Lozd Salisbury it was inſiſted, that Foxfcitures 
are odious in Law, and therekoze hall be taken ſtrickly. 


That Couditians to refirgin Marriage are abſolutely vold 
by the Civil Law. 


That a Condition not to marry without the Conſent l 
of A. and B. is ltkewtſe void by that Law, in as much 


as it is put in the Power of others whether the Party 
Hall marry. oz not. 


That the Teſtatoz could intend no moze, than that his 
Daughter ſhould not marry impꝛobidently; and here it 
was agreed on all wands to be a good Match both as to 
Quality and Eſtate; and it was in Pꝛook, that the Te- 


ſtatoz 


— 1 1 
— — 


. 
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Toro: Pictet was in Treaty foz this Watch, whit bis 


and yet no Foxfeiture, foz the Mod otherwiſe ſhould refer 

to the next Antecedent, which was the CTruſtees Tonſent, 
- and that ſhe had, and beſides, here the living till after ſix: 
: teen, may be ſaid to be*'married-after ürteen. 


the Lozd Clarendon, afliffed with Hales and Keeling, where ſuch 
- a Condition was agreed to be. only In Terrorem x and the 
| Decree yy allt med. dee, 


and bis Childzen, and the Surplus to the Heir ; in 166) be 


fied his Debt. 


Daughter was under ſixteen. 
That the very Mozds of the Tal might be ſatisfied, 


And they cited the Lady Bellaſis 8 Caſe, concerning a De- 
viſe of Eight thouſand Pounds, in 15 Car. 2. adjudged by 


. 1 * 
— * * Fug 


1 erm. Paſche 


. 


I Curia Geehrt 


Hun gelen verſus Earle & at. 


0 GE RS moftgaged Lands, and in 1655 he and 2255 
the Moꝛtgagee convey'd to the Dekendant upon 
Truſt to pay the Debts. mentioned in the sche. 

dule, and- afterwards foz Pꝛoviſion fo2 himſelf 


became bound in a Bond to the Plaintiff, and the Plain⸗ 
tiff pzeferred his Bill to be let into this Eſtate to be ſatis: 


4 5 It 


. Garin Ganceliärie 5 121 


It was inſiſted fo2 the Plaintiff, that this was a trau Power of wen K. | 
dulent Deed, there being a Power of Revocatfon in the 
Deed. But to that it was anſwered; that it was not a 
general Power, but by Conſent ef Truſtees, which did not 
make it Fraud within the Statute; and ſo it was ſaid by 
Trevor, d Power to revoke fo2 a particular Purpoſe would 

not make a Deed fraudulent, 

It was alledged fo2 the Plaintiff, that this Deed was 
only foz Payment of Part or his Debts, Part being 0- 

mitted out ok the Schedule. | 
Ik ſa Man made a Settlement fo2 Payment of his own 
p2oper.. Debts,” and not to be liable to the Payment of 

tuch Debts where he is only a Security, it was doubt: 
ed per Curiam, whether this would make the Deed Fraudu⸗ 
lent oz not; but the Court inclined that it would, becauſe 

it may be the Credit of the Security is that which occa⸗ 

ſions the Lending of the Money; and Trevor ſaid he once 
attended my Loꝛd Bridgman upon ſuch a Settlement of his 

own Dꝛawing, where ſuch Debts; fo2 which the Party was 

only a Surety, were excepted, but my Lo2d Aeg 02- 

dered the Party to pay that Debt. 
Hutchins cited two Caſes, where Land was Deviſed f0? Trut pay 
Payment of Debts and. Legacies, that the Debts ſhould Debt and Le- 
have the Pyeference, and that they ſhould not be paid "+ oy PEE 
Pꝛopoztion; and in one of the Caſes a Decree fo Pay: 339. 
ment in Pꝛapoꝛtion by Bridgman, was afterwards reverſed 

by Nottingham, and the Debts Ca firſt to be dan. 


5 Ducheſs of an,” verſus The Kal of; Bath. 
LL 3 ,. Gr. 2 ds (137) 


PHE Duke of Albemarit ably i made his CU in 16755, of Re-. 
| makes a Settlement by Deed in 1681, wherein He vocation exe- 
ſettled. great Part of his Eftate upon the Defendant, with _ 3 
a Power of Revocation by Deed oz (Gill, to be executed, i 
in the Pꝛeſence of ſix Witneſſes, thzee whereof to be Poſt Caſe 271. 
Peers, and upon Tender of 6 d. Afterwards in 1687 he 
makes his Mill, teſtified by ſix TUitneſſes,' but none of 
them a Peer, and gives his Eſtate to one Dy. Monk, and 
no Tender was made of the 6d. 

In this Cale it was agreed, that this was not a legal 
Revocation, becauſe the Circumſtances were not purſued 
acco2ding to the Power, there being no Peers (Gitneſſes 
ta the laſt Till, no2 any Tender made of the 64. fo the 
58 Auettion was, Wenger the © Court of Chancery ſhould 


(upply 


Ante Caſe 25 


122 .... is Term: Face 1692. 


| oa this Defet, to. cftablith the laſt wm, as ir was 

ſaid in ſome. Caſes it had done; and the Caſe of Arundel; 
— and ſeveral other Cafes to that Effect were 

8 C 73 | 


And this Rule was laſs Down, and ſeemed to be agreed 
Viz. 5 
That where there ate two Convepances to two ſeveral 
Perſons which are merely voluntary, there this Court 
ſhall not ſupply any Defef in the Exccution ok either of 
the Conveyances, 02 of any Power, and there he that 
hath the firſt Deed hath the better Right, _ | 
4 But this Court will oftentimes, in Caſe of a Pur; 
+ * chaſer oꝛ a Creditoz, 02 foz a Pzoviſion fo2 a younger 
ard «FAS - Child, fupply the want of Livery o2 Attoznment oz Surren⸗ 
£4 erty”, der, in Cafe of a Deviſe of a Copyhold ; and ſo likewiſe 
2 eben Caſe of the Execution -of a Power of Revocation, 
At SA: where all Circumſtances are not exactly perfozmed. _ 
And though it was alledged that the Law had been 
very favourable. in the Conſtruckton of the Execution of 
— _ thoſe Powers; as a Power to tevoke by Deed, where a 
Fine was levied, and a Deed ſealed afterwatds to lead 
the Ales, adjudged a good Revocation, though. we Fine 
it ſelf had ertingutſhed the Power, yet both thall be ta- 
ken together fo2 one Conveyance. | 
And it was ſaid, that the Eirtumttantes of Revocation 
ought to be purſued, o2 othet wile it would not be good, altho' 
the Law hath ſometimes been favotrable in erpounding 
where they are purſued ; as where a Man reſerved a Power 
to revoke by expꝛeſs Wozds, by, Deed oz Mill, and made 
bis Will at deviſe? the Land; thts was conffrned a 
Revocatfon by exp2eſs Mos; ſo in the Caſe of Williams 
there was a Deed, though the Fine Þ firft levied, lo it 
was revoked by Deeds. 

8 In the Principal Cate, the Court. delivered no Opinion, 
detaule other Points were to be bebated, dit inclined ha 

tk theycouldnot ſupply the Defetts of the Exetutton of this 
Power. Adjournatur. Afterwards --the Court deltver⸗ 
ed their Opinion fo; the _ of Bath, that the nn. 

not revoken, Poſt Caſe _w_ | 
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In Curia Cancellatis, 


vs | 


i H LD by the Leh Ebmmanmoners, "A it q TO 
holder p [chaſe a Copyhold fo? thiee Lives, and pi 
in his own Life and two others, Habend' ſucceffive ſecun- 
dum conſuetudinem Manerii, if the firſt Taker paid the $96- Trad. | 5 
ney, the other two ate but in the Nature of Truſttes <- 22 1 

fo2 him, and he may diſpoſe of the Eſtate in Egutty, al- þ rok ego A, e. J 
though ft be in a Manoz where there is no Cuſtom fo? | 5 
the firſt Taker to diſpoſe, unleſs it ſhall appear that the 
other two Lives were put in upon ſome Conſideration, 
02 in Purſuance of ſome Agreement, &c. 

Ika Wan makes a Conveyance to A. fn Confiderativh yy . 
of Money paid by B. A. is but a Truſtee fo2 B. by Gitrtur AY 9 : 
ok this reſulting Truff, notwithſtanding the Statute of | | 
e and Perjuries, although no Truſt be declared in |. g 
MUriting. 1 
It was laid by Hutchins that above twenty Pears fince, 
this Court would not execute an Agreement foz a Copy- 
hold made without the Pzivity of the Lozd; becauſe 
was concerned to accept the Surrender. and admit. Eut a⸗ 
bout 20 Pears ſince, that Difference. between a Copybold | 
and e was laugh d out of the Court. we | 


"Sr. 


ico, 


Sanders werſu peligns 5 Barns, 45 6 b £139.) 


HE Plaintiff had taken a Mortgage for 560 Pears. of Lords Com- 
one, whom afterwards he diſcovered to be but Tenant wionen. 
£02 Life, and hearing that there was an Effate in J. S. Purchaſer 
in Truſt fo2 Infants, gets a Conveyance of this Eftate; - "Ul No- 
to pzotef; his Boztgage, the Boztgago! being Dead; and rpc « Bill 
the Queftion. was; Whether he could do it dy Uirtue Of to Forecloſe. 
this Conveyance, he having no Notice of this Eruſt 
when he lent. the Money; 92 whether he ſhould tot tor this 
Eſtate e a Truſtee koz the Childzen? . 

Hutchins: It is a fettled Rule of this, 'Contt, that who- 
ever takes an Effate--ctoggen with a Truft fo? Childzen; 
preſently becomes: a Truſtee fo? thofe Thttd7en: - : 
Trevor and Rawlinfon daubted, and cited Sir John Paz | 
Cale, where: a Purchaſer got a Derd of Intait into dis 
Hands, whether he doth it by Power oz otherwiſe, he 
had no Notice of it when he made the Purchaſe, he ſhall 
not be bound to diſcover it. A Caſe was cited where a 


— got a Ladder and fetched a Deed out of a nn 


De Term: Paſche 1692. 


and yet was not bound to diſcover it to impeach his Title: 
And Culpeper's Caſe was cited, where a Man had bought 
Sapeltind Land of the eldeſt Son, and paid his Pur: 
chaſe Monep, without Rnowlevge. that it was Gavelkind, 
and afterwards fo2 a Song bought-in the Titles of the 
....- younger .,Byotlers, who were ignoꝛant of their Titles, 
pet could not be relieved aftcrwards-.in- this Court ; the 
.--:-.- Purchaſer, having boncüly pald his Money without 
Notice, may uſe what means he can to fo2tify his Title. 
Trevor: Jf we do nat ſet aſide his Deed, 02 ſubje it 

to the Truff, yet we.ought not to afliſt him in any Thing, 
and fo not to decree any Fozecloſure in this Cale; but if 

be hath got a Title at Law, let him make the beſt of it 

7 be can at e but 5 t n 00 Ald of TP Court. | 


40) (Colchetter werſus Lord Samford, Lady Suffolk 


Legiey 15 a Legacy of Fool. be given to A. chargeable upon 
wo rea 1 the Real and Perſonal Eſtate, and another Legacy ok 
and Perſonal Fool. to B. chargeable upon the Perſonal Eſtate only, 
Eſtate. And the Perſonal be only 500 l. in this Caſe A. ſhall not 
have any Thing out of the Perſonal Eſtate, but ſhall be 
1 - wholly ſatisfied out of the Real Eſtate ; fo2 although where 
there is a Debt by Judgment 02 Statute, which chargeth 
the Real Eſtate, there this Court cannot hinder the Cre- 
ditoz's coming upon the Perſonal Eſtate, becauſe he hath 
—BVight fo to do bp Law, and it is not in the Teſtators 
Dower to take that Right awap; but there the other 
Creditozs have an Equity to charge the Real Eſtate koz 
u much as is talen out of the Perſonal Eſtate, and 
map pꝛeker a Bill foꝛ that Putpoſe; but in the Caſe of 
Legatees the Party ſhall not be ſent round about, but 
the Legatee, who has a Charge upon the Real Eſtate, 'muſt 
take. his Satisfaitton theres and wall not tome N 25. the 
And per Trevor, If a Man bath two Daugbters, and 
debileth to one 10001. out of his Real Eſtate, and to ano- 
ther 1000 l. out ot his Perſonal' Eſtate,” there ik the 
Real Eſtate be evited, that 3 5 wn loſt, and ſhall never 
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pz ER Lon kbphrenh, with Advice. of the vids 6 an Injuftion to 
Injunion doth, not ſie to flop a Sul at t Leghora * 
any other n 8 . 605 
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Hide vo Peck Mich. 166 5 bu 
LL. lte, Car BUY, 128 
"Ountain, in Watntenance of the Jurisdifon of cui e 
to grant Sequeſtrations on the Real and Perſonal E. 5. NE 
ſtate, fo; Bzeach of a Decree fo2 a Perſonal Duty, urged of whar. 
Sacheverill verſus Sacheverill in King. James's Time. The con. Poſt Caſe 162. 
trary Side admitted it well, in caſe the Defendant had 
gane beyond Sea; .\o if he will abſolutely. lie in Pulon. 
Lozd Keeper hinted, that a Court Baron in a Judgment 
in Deceit, did ſequeſter the Pzofits ok the Real. E. 
ſtate by a Judgment in Debt; the Papoꝛ ok the Staple 
may do it; therefoze it is reaſonable the High Court of 
Chancery map do it. Fountain alledged that it always had 
been done, and la was the Lam of, the Court, which is 
conſequently the Law ok the Nation ; the Common Law 
did not attach the Bodies ſoz Perſonal Duties, yet . 
tachments 02 Subpœnas had been liays allowed as the Pxw- | 
tels in Chancery ; and in Chancery there hath been Account . 
againſt Executozs Time out of Mind, though not by the os. 
Common Law 07 Statute. Law at this Tap; but Fountain bt) 
would not dekend the Sequeſtration of Choſes in Aion | 
02 on Copyhold Eſtate, which. was in Queſtion, being on a v n= 
. to dilthatge luch Sequeſtration fo a Perſonal t 


ent Fountain ſaid, he knew ſeveral Bills to be te⸗ | 
lieved againſt general Securities by Statutes, by giving 
; W on W Nn. 
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Tilley, verſus Egenon. 27 08. 1 12 car 5 ; 1 : 
he Plaintiff's other, being ſetſed in fer! Aimee 


N Tie 


IN of a Beſſuage, &c. in the County of Southampton,, by — 
Deed in 4 moztgaged to Egerton in Fee fo2 Security M7 Har. 
K k pk Executor. 


| 126 1 80 In Curia Cancellariz, 


An n. of 1 7501 with Intereſt; afterwards in the P:eſence of Leer- 
44- con, the Plaintiff purchaſed the Pꝛemiſſes of Nic. Tilley, 
and paid him Patt of the Purchaſe Boney in Hand, and 
gave him Security fo2 the Reſidue ; afterwards in 1651, 
the Plaintiff did agree with Eperton, fox the Redemption 
and Purchaſe of the Pzemiſſes, and that in Satisfafiton. 
thereot the Plaintiſt chould pay 61. foz ten Years, and 
then 120 l. at the ten Years End, the Pzemiſſes to be 
conveyed to the Plaintiff, and the Deeds to be delivered 
up to him; and upon the ſaid Agreement, the Deed of 
Moztgage and other Deeds to be delivered up, by the 
Conſent of the Plithttff and Jo. Egerton, to Jo. Collier, an 
Attomey, to dzaw the Agreement into Writing, to the End 
it might be ſealed by the Plaintiff and Jo. Egerton, but be- 
- foze that could be done, Jo. Egerton in 1653 died, leaving 
the Defendant Egerton his Peir; and Julian Egerton, his Wife, 
the other Defendant, took out Letters of Avminiſtration; 
the Heir and Admintttratrür conteſted in their Anſwers, 
who ſhould have the-Boney, the Bill being fo2 an Inter- 
© and it A decreed koz the Heir. Vice st. John, 
tecutoꝛ of 'Grobham, againit Wateham, the fame Non de: 


1 


treed 16 Martii 11 Cat: x. 


(144) O en ache” White & AY TY 1667. | 


" PHE Bill was preferred by the Poꝛztgagoꝛ apainſ the 
| . J peir of the Potgager in Fee and bis Exccutozs, 
were - paving that they might thterptead' who Mould. pave the 
He: bntp.; the * er hab deviſed all his Pozrgages ta 
ne. 4 ; Ettcutoz, t de the © urt vecreed the whole Þo- 
Interpleader ney \, the þ e 1 8. 9 — 7 For For Peir 
- . Abt to have , fo E Upägre not gi⸗ 
e. ven all dis Fer away, tor the Woods for ever were want⸗ 
ing. noz any Moꝛzds of che mh Y Þetrs.of. 10 ae 
dut r ut ſupra. 15 
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Hi denied to grant an Injundion to quiet the Poſſeſ. 0 145. b 
ſion of an Dffice, though Affidavit was made that the Ijv#ion to 


Party was in Poſſeſtion thzee Pears peacehtbly before the fon. "Vo 
Ron 5 Bill exhibited; 


Barker verſus kellet. Trin. 1667. 5 (146). 


_ E Bill was. preferred by the Plaintiff as wow wi * | 
the Wo2ztgagoz, to have Redemption againſt h;. 8 
let, who was Aflignee of the Boztgagee, and to know what bon =73 
he pald fo2 the Aſſignment, and on Payment of the Money 6 

Mz. Keller patd ko: the Alignment, to have a Reconveyante. Peg . ” 
Keller demutted to that Part. which required him to ſet m 
kozth what he paid foz the Aſſignment, and becauſe the Bill 

had not made the firſt Moztgagees Parties; and ruled a 

good Demurrer, fo2 that he ſhould not diſcover what he 

pald on the Aſſignment ; and ik the Plaintiff will reveent, 

he ſhall Pap what was due he: pe the 1 Voztgage. 


0 © 6 
I an Inkant ſuffer a Decree by Conſent it is fo ever, * 
e ace e wh an AL 7 Bill. 2 


be 15 1 A e, 2.2. ; 

D. 6 by Content, fo2-a Leaſe oz other Perſonal E. Lord 1 
tate, ſhall dind Purchaſers, otherwiſe. (aid the hop” TY. 

Resper-you * blow up w Court of cn 


43.4% x 4 * 


I Ouginal Sills 02 , Bill of Reviboz, it the Defendant 0 
bath not appeared; but ſands out all Pzoceſs ot Cal, vin pro Con- 
tempt, the Bill ſhall not be taken pro Confeſſo, but this ve | 
only when the Defendant hath appeared, and ſfands out all 
DOR fo2 want of an Anſwer. 


1 L bu Payment of Boney upon a Sond myſt. be a- (50) 
gain all the Dbligozs, oz elſe he can have no Decree, a * Obli- 
and TO this N non ſequitur legen 55 

| -N a. 


B 


128 


— — 


In Curia Cancellariæ. 


| 


C51.) TI of the Rolls ſaid, if the Father purthaleth 
Truſt preſu · Land in the Name of the e a young Infant, 


ameCaſe 36, ft hall not be pꝛeſumed a Truft. 
Poſt Caſe 216. 


(152) Pain preferred a Bill againſt a Legatce, fo2 that ſe 
Forfeiture ſet © marryſng without Content, the Deviloz limited to the 
N10 EN Au. Plaintiff. The Defendant demurred, foz that the ſhall not 
8 de foxced to ſet fozth her own n Foxkeiture, 


0 ay G in Nature of a. Sci Fa' to v revive a Decree: the 
- Examination Defendant doth not anſwer, but is examined upon In 
upon Interro- terrogatozes to clear his mac | 

gatories. 1 


(154) Pa Agreement with a: 208) paid fo2 the Sale of a Þoule, 
was decreed without farther Erecution p2oved, and the 

Maſter of the Rolls ſaid, he - ould have demurred on the 

Bill, * having now 3 to P2oof he would Decree 


£55). an werſus 8 Hill. 169. 


Lond Bridge- Ja pleaded- himſelf a Purchaſer foz a valuable 
y Conſideratfon ; but ruled no good Plea, in regard 
Plea of a Pur- he did not plead: bimſelf a Purchaſer from ſome ok the 
0 upon Þ Plaintiff's Anceſtozs; fo2'a Purchaſe: krom a Stranger 
' Gderation. Without Title,' was held no good Plea, and thereto2e. the 
Ante Caſe 25, Defendant was oꝛdered to anſwer, 
#7-..  , Hill. Gacation 1674 being the ſecond Seal befoze Eaſter 
Ne Cern, on Motion by Mz. Nofworthy, the Plea was held 
good by the Lon Keeper Finch, and all the ſubſequent 


Pooceedings ſet fide. rang 
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Coe & ur & al verſus \Bevis, | 2 ws 
n of WK” 3 O56). 


1 Detendant had an Annuity of 100 l. per In eee, 
granted dy the Plaintif's Father in this Banner — 
Leaſe was made by the Plaintiff's Father to Kevis the be — 
fendant 02 99 Pears, and Bevis Teaſes back for 98, rend 9 
roo |. per Ann. and if the Rent were behind. feen ta cher 
and ſatisfy himfelf; Bevis re-enterg to wind. * he 
Heir deſires an Accotint, and offers the Arrents; they come. 
to onAccount, which was ftated by a. Maſter in tin. 
and then by Conſent they come to this Decrce 
Arrears hould be paid by fuch a Day, atherwiſe the c 
dant to keep the Land; the Pfaint(F patd 200. bein; 
Part of the Arrears at the Day appointed, hut being a. 
1 in the King's Army at Worceſter, was not ape 6 
to pay the Reff, but was fozced beyond Ses; and nom Neceſi. 
the Pfatntiff deſired an Actount, and that on Payment he 
might redeem. 
dj. That the Decree by Nan- payment of the Reſidue 
was Become abſolute, But it was ankwered and Refolved, 
That this being by Agreement and Conſeyt, the Decree 
was but in the Nature of a Moztgage, and the Agreement. 
was executed in Part by Payment of 2601. ann then the 
other Part being hindered. in Payment by aq inemtadle 
Neceſſity, the rant ſhould | vr admitted 0 4 bp 
the Defordont to reconvey lalntiff 02 Py 
ſhould appoint, free from al e, wh 
Cd FE N e eee 
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King's Atcomey » ver 125 Sit 1 yards wa Scac. PRA "I 
Pal 21 r cM 

- n . Herr 40 
IIR Ralph” Freeman, Es a Leaſe as 0 Pears. of de. e e, e, 
veral Gans: afterwards he . purchaſed: the. In POLL , e., 
tance thereaf, in the Name. et Sir George Sein Ag , . Ae tot ts 
bis San in Law, in Truſt 1 0 l an 2 1 ' 


terwarbs Dir Kei 


and Sir .Geoz 
ag Hires? Eng Fats te two Hons of Sr — 


1 Sands, 


do che King's th 
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Sands, and their Heirs, the Reſidue to all the Sons of Dir 

George Sands, by his then Lady (Str Ralph's Daughter) and 

tyeie-Þetrs, who ſhouldbe living at the Time of his Death, 

/ and then died. Sir George Sands at the Time of the 

Death of Sir Ralph had only Freeman Sands (who ſoon 

after died without Iſſue) and the ſaid George Sands; but af- 

- _-  - terwards Sir George had Iſſue another Son, called Freeman 

Bands. z. Freeman the.Executo? refuled. the Executozſhip, 

- * whereupon Adminiſtration was granted ta Sir George Sands; 

atterwards, no Conveyance being made either of the Leaſe. 

00 the Reverſion by Sir George Sands, who had both in 

rruf, acco2ding_ to the Mili, Freeman Sands killed George 

his, Bzother, and was attetwards attainted of Murder. 

de Queſtion was, Whether any of. thoſe Truſts, either 

of the.Leafe oz of the Reverſion, that were ſo in Sir George 

_ ty,Trut? as afozeſaid, were fozfeited-to the Ring, of whom 

the Lands were þolden, . by this Felony and Attainder; 

bo by the Ring s Attozney ſued Sit George on the Equity 

Side ok the Erchequer, to anſwer. the Pzofits to the 
Ring, ſuppoſing thoſe Truſts fo be fozferted.by the Felony 

and Attainder. e 

The Caſe, was. ſeveral Times argued at the Far, aud 

this Term Chiek Baron Hale and Baron Turner (Rains- 

ford being removed into the Ring's Bench, and Atkins Dif- 
oy by Age) both agreed. that this Truſt was not foz- 

e tc C E iris fo by N 3 F | | | | 


$ 7 


Truſt forfeited - In their Arguments it was agreed, that Ceſtuy que 
io the King, Truſt in Fee o2 Fee Tail fozfeit- the ſame by Attainder 
| of: Treaſon, and the Eſtate tp. be executed. to the Ring in 
A Court of Equity, by 27 H.8. 10, and 33 H.8 
Alen Ceſtuy , 2. An Alten Ceſtuy que Truſt of any Eſtate, the Eſtate be. 
que Trait. Tongs to the King ; which the Chief Baron ſaid was the 
Dpinion of the Judges in Holland's Caſe 23 Car. 1. and that 
an alien cannnat purchaſe but faz the Bing's Uſe,” and 
„ tage be was of Counſel in the Caſe. See the Caſe repozted 
, AER. Co POR 0. ER 
 Traftslable 3. Ag to the King's Debt, by the Common Law and by 
Prattice of" this Court, which is of the Common Law, 
Celtuy que Truſt being indebted to the Ring, the ing ſhall 
bade Exerueion ok bis Debt on tis Truft, koz befoze the 
— ͤ 7. 17 and r9 H: 75: in the Time of H.6- 
ters be/Phevedents in this Cort, that the Weſt of Ex- 
an fac.” ken abe Lebring of the King's Debt, wag of the 
Debtoz's Lund, oz ok any other Land or which-any other 


nm —— 


perten was foifed to his Uſe ; and this was the Reaſon 


ebnen 1 
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- . om 


In Curia Cancellarie, L 
of Sir Edward Cooke's Caſe, where the Intereſt. of the 
King's Debt did attach upon the Power of the King's 
Debto2 to revoke a Settlement made of. his Eſtate ; and 
Paſch. 4 Jac. Ford's Security taken in Truſt fo; a Recuſant 
was liable to the King's Debt of 20 1; per North, ſo that 
where the King's Debto2 hath the p2ofitable Part of the 
Eſtate, the King shall not loſe his Debt by any Fifffon.. 

4 Jt was agreed that the Truſt of the Reverſion would Tina of In- 
not be fozfeited fo2 Felony ; which the Court held clear, and urg an 
cited fo2 Authozities, 3 Co. Marquis of Wincheſter's Caſe, 12 Feloyy., 
Co. 1 2. 5 Ed. 4 7. 2 Cro. 513. Stat: 33 H. 8. And if the In | 
heritance be fozfeited fo2 Felony; it muſt be to the Low 
by Clcheat, which cannot be, becauſe he hath Ceſtuy que 

Eſtate fo: his Tenant, and that no Truſt of an peir is 
ſozfeited fo: Felony appears by 2 H. f. 16, and there is no 
_ Wrong to the Lozd as long as he hath a Tenant, and 

therekoze till tle Stathite-of 18 H. 5, 15. the Lom could 

not leiſe the Lands of which his Uillein was Ceſtuy que 
"Truſt ; and if it be demanded what ſhall become of his 

Cruſt; as if Tenant in Fee of a Rent:Charge dieth with ⸗ 
out Heir, it is anſwered the Land ſhall. be diſcharged-of 
this Truſt, as if Tenant in Fee of a Rent-Charge die 
without Heir, oz be attainted, the Land fs diſcharged. 

Truſt of a Leaſe fo2 Years. in Goſs, may be fozfeited by 28 - 

Felony, oz Putlawz in a Perſonal Aﬀton. Earl of Somerr 
ſers'Cale, Hob. Dacomb's Caſe, 2 Cro. Balington's Caſe. - _. 
\ Leaſe fo2 Years, if it be of, never ſo long Tontinuance, if Leaſe for 

it be aligned in Truſt. koz J. s. and his Pers, yet if ſhall Jaw... 
go ta his Executozs; yet Truſts are ruled accozding. to 5 
the Stile and Courſe of Courts of Equity. 5 
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4 Real Chattel.in Law, ſurvives to the Husband, but 2. 
not the Truſt of a Real Ehattel. Co. Lit. Cap. Remit. 351. Ante Caſe 86. 
Ceſtuy que Truſt of an Inheritance binds himſelf and his 174. 


Truft Aſſets. 
PoſtCaſe 177. 


_ Ca "a 
AX * 


on the Inheri- 


Gzantee, 
7 $ $* * * 32 
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I Curia Cancettarie. 
"aw in the pꝛefent Caſs, no Truft of the Chatter in is 
fxetted' to the King; becauſe the Leaſe fog Pears was not in 
Freeman who was attatnted of Felony,- nz the Truſt in 
hem as a Chatte, fox that he muſt have been-Exevitox 
and TXntniſfravoy of George the Sam 
And here it was Sir Ralph Intent, that the Leaſe and 
- Inheritance ſhould be confounded, and not kept ſeparate ; 
_ ans agu, Freeman coin have this Tru but as Heir ta 
« George, unb as long as he hath the Inhernaner in him, and 
. ger, dut ff Hall go to the Hetr as Charters, Nomine 
- Pattonage by Fomwderſhip, &c. and: the Miſchiet o- 
ile would be great, to have fuch waiting Terms fo- 
terer by Outlawyy. And ſo. Judgment an my againſt 
* Ring's Attorney. 595 


(158.) 7h e ed e Pery's Cale. 


Privilege. FT 7 had his Pribilexe allowed in a Suit depending in 
Convocation. 11 Chancery, 2 a Member of the Convocation, the lame 
* 9 Parliament, 


0 I * Nute werſur Guillem. Mich. 16% 


Lond Bridge Nev: was iam as a Uittnefs, though Plain: 
tiff, to prove Ser bite of a Dectee; und on Debate 
Prat of Cn the- Depoſition allowed ; and ruled that the Plaintiff's 
Fin te Patß was fulticient to condi# the Defetidant of a Con- 
- tempt, unleſs the Defendant fwear quite contrary, and on 
Exteption to a Makers N | WY POO: was 
Wan th ee, . * 


— 
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Lond, B Py hr rh nen * FO of Revi- 
voz againſt the Defendatit, and revived the Dit by 
Review by | Oper, and the Deferibant fotned tn examining Witnefles, 
Ott * OH at the. 377 laintiff was dirmfed, koz that 


4 
N S 
x; 


RIS: as E eh fer could not maintain a Bill of 
ivo i 1 ' wt In | ens 21 > At n 
Depoſriows in Aid it was not moved 7 in an Oiiginal Vill erji- 


vo 


a void Suit. ted by Bacchus he ule the Depolſitions taken 


in the Cau ſe of Revivoz ; but the Court denſed it, becauſe 


2 ne ons. ] 
14 


n Curia Cancellariæ. 133 


in Truth there was never any Bill depending in it, koz 

the Bill of Revivoz bought by a Purchaſer was vold, 
and the Depaũtions therefoze taken on no Jfſue, and no 

Bill and Ankwer depending, and conſequently no Jndi#- 
ment could lie against the Witneſſes if perfured, 
Fer Amburſt: Adjudged-in the Time of the late Commi- ann 1 
fioners, that where Baron and Feme in Right of the Reviver. 
Feme exhibit a Bill, and the Baron dies, the Mike 
may pꝛoceed in a bp Bill of Revivoz, therefoze 
a Wife went on, though ber Þugband was 


. 


L Dalbin ver ſus Prettiman. 1 (61) 
AN ps deviſed fo2 Payment of Debts; the Matter of are fe 
2. the Rolls would not allow any Intereſt foz Shop ON 45 
Debts of 12 Pears ſtanding, becauſe he ſaid Tradeſmen 
felling on Tick, ſold at a Rate accopdingly. e 97-7: 


Hide werſus Petit. Oct, 25, 107% (162) — 
| 1 __— CELL. Ih Brig Gee, eee 
1 Cauſe had been many Years depending in Court; J. Rae, — 
1 decreed upon Appeal to Parliament by Petit, ſent back za Windham. 
to be reheard , upon hearing again referred to Account 
defoze a Maſter; upon hearing Erceptionsto the Baſter's u by | 
Repozt; an D2der was made by Conſent of both Parties, — 42. 
to ſtand to the Award of A. and B. Jolleis, two eminent 
Merchants; they ſeveral Times attended the Jolleis; Petit 
percetving that the Jolleis would condemn him by their + 
ward fn 400 l. befoze the Arbitratozs had dzawn up their Ahn + 
Award, Petit by Deed under Hand and Seal revokes 
the Authozity given to the Arbitratozs, and retrafs the 
SubmiMon ; however the Arbitratozs make their Award. 
And upon Debate it was held, that the Award ought | 
not to be decreed, in Regard of the laid Revocation, but 
the Court awarded an Attachment agafnſt Petit, unless 
he ſhewed Cauſe. And the Judges went on this Reaſon, 
. Chat an Authozity in its Nature is revocable by 
Law, though referred by D2der of Court; and a Cale 
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klted between Norton and Rolls in the bery Point, where 
the Award was to have been made by Sir Mund. Bramp- 


1 In Curia Cancellariz. 


2. This award could not be decreed, becauſe come Dat: 
ters referred were not determined by the Award, and ſo 
not Final, and Caſes cited, Ward verſus Sawer, Child 
verſus . and 13 Car. Mayer s Cate, where by D2der 
of Court, the Submiſlon and Award were tobe Final with. 
aut Appeal oz Exception, that yet the Court did allow 
e to the Award as againſt a Maſter's Repozt, 
and the Mozds without Appeal or Exception but formula 
Clericorum ; but 8 Tours te no {apart in _ 12 2882 


(65) Blkr N walli Jad Coole, Execuror of 


Bowyer. R 3 3 1 
Man. 


HE Suit was for a Legacy: the Defendants de- 

' Legacies pro- 1 manded Allowance fo? their own Legacies firſt; but it 

rtionable. IF wag denied, and ozdered that an Account be taken fox 

paid firſt, the whole Eſtate, and the Defendants and Plaintiffs to 

— abate equally. aud pz0po2tfonably fo2 what the Eſtate falls 

ſhozt; and ſo not like the Caſe where Erecuto2s pay their 

own Debts firſt at Common Law, oz him that firſt (ues 
1) No: Debt 1 — Degree, befoze the — | 


16 
gen, 15 AX Exetutoꝛ is not "EE to pay Legacies without Se. 
wt curity to refund, in Caſe- the, Eſtate pzove not ſuf- 
| 185 ficient to pay Debts, to be afterwards dilcovered, and to re- 
Gil 165. (OO: 15 nnn if not et ts. pay an es, 


(164) | On 1 Retuft' or. a Sullpana, if a Witneſs will not 
| An An Attach: appear and be examined, che Party may take an 
men on attotiſfent againſt him; and. if. he appears and depoſeth 
bins on the other n n may p pee my e on 
* * )))))CVCCCCCGGCGCCTCCC0CCCCCC 030 307m Oe; | 


1 ) & Shak 


(1650 * 
. * | T | 100 | b . 


1 * 1 77 


1 fp by his. Will con⸗ 


1 5 of Eſſate, . and deviſed. that che Lands ſhould 
bal ess 166, be told, Aud the Boney. diſpoſed by his Wite, and to thiee 
ok his Mephews by Mame ; and if one of them died in 
the Life of the — then bis Part ot the * 
es 


"In Curia Cancellaria 


bis Couſin Higham ; the ſame Nephew died in Ty Wite s 
Life ; the two other Nephews, the Wife and Higham, fold 
to Pitt the Reverfidn on a full Conſideration, by Advice 


ok great Counſel that they might ſell, and the Sale be eſfa- 


bliched fn a Court of Equity. The Plaintiff therefo2e 
exhibited. his Bill againſt the Defendants, being the 


Coheirs of the Deviſoz, that they might be decreed to con ?? 


vey to the Plaintiff ; and at pearing a Trial at Law was 
dicetted, whether the Wife, being in Truth Executrix, 
might ſell. in her Life-Time, oz whether the Exetutoꝛs 
of that Exetutrir. On which Pot nt, Judgment was againſ> 
the Plaintiff in the Common Pleas; and now on the E⸗ 
quity - reſerved they came to Heating, and the Court dil⸗ 
miſſed the Plaintiff 's Bill, but ozdered that this be not 
dzawn into a Pꝛetedent fo the future. 
Notwithitanding which it is contelver, that the Decres 


is erroneous, accoding to ſeveral ' Pzetedents in this 


Court, and that the Defendants ought to convey to the 

Plaintiff Pitt, the Intents fo2 which they ſhould be ſold 
being certain, and the Lands certainly denominated, and 

that it ſhould be judged in Equity a Truſt in the Heir to 
ſell, oz that the ſame being ſold by the Legatees, the Heir 
ſhould not impeach the ſame, but confirm them, and cited 
Pietedents, D2ders 11 Jun. 39. 26 Nov. 3 Jac. 9 July 4 Jac: 
decreed by the Lozd Chancelloz amſted by the Judges ; 
and a Cale between Hyer and Wordale. Thomſon deviſed 
Lands to be ſold after the Death of his Mike, but ſaith 
not by whom; and the Money to be raiſed by the Sale 
to be divided amongſt his Childzen ; makes his Cut 
Executrix. The Elder B2other and the Executrix lea(- 


ed foz ro Bears, Part to Nic: A. Bother, and Part to 


another Bother; who fold to the Defendaht Wordale; 
' which Sale was adjudged fraudulent to overthzow the 

Witt; and a Dectee that the Land wouln be ſold, and the 
Money divided amongff the Chfldzeh. 
The Gtound of the Statute of Wills, 32 H. 8: is the 
Good of Childzen and Poſterity; and though in the Pzin- 


reft of 


Pitt's Caſe, upon Petition to the poule | 

ok Lozds, was then heard upon Appeal from the afozeſald 
Decree, and declated the Lands ought to by foly' Oe 'd. 

— 2 dete 1 * Lt en mn . 


$23 


= willam 


cipal- Caſe here 72 not Childzen, vet the Legatees ae 3 


Ade uh. tm 


YEP 


In Curia Cancellarie. 


| Lands deviſed 


; Note: Heir at Law ta the Child after the 


William Locton werſus Francis Loco. 3 Nor 
13 Car. 1. 


FIlliam Locton deviſeth to the. Plant fox Life, 
to be ſold. Remainder to all 15 Sons. in Tail, Remain- 
* caſe der to all bis Daugbters in Tail, and on Fatlure 
_ off all Ifſue of William the Plaintiff, deviſed all his 
Lands to be ſold, and the Maney to be divided amongſt 

the Daughters of Jo. and Rob. Loan, anÞ the Sons and 
Daughters of Baldarſton. William the Deviſce dieth with. 

out Iſle, the Deviſees Legatees erhibit their Bill a⸗ 

gainſt the peir to have the Land fold, and notwithſtanding 

ſame Decree made in the Life of William, upon Award by 

Conſent, in P2ejudice of the Plaintiff's Sutt, yet by Advice 

of the Judges a Decree. was agatnt the Heir to: Sale 

of the Lands and 3 it being a Truft in the 

„ 


066% 


” (167. $3154 Smith verſus Alter. 240 Car. T. 


A Deviſeth his Lands to his Wife, and after to his 
+ eldeſt Son, with Conditian that if his Wife ſhould 

be with Child 80 1. ould be paid by his eldeſt Son and 
other's ' Death ; the 
Mike had a. Child, and after her eldeſt Son conveys away 
the Land ta a Purchaſer ; and an P2ogf that the Purcha- 
Condition. [ex had Notice of the Will, a Decree-was koz the Daugh- 


Heir. ter koz her Money devilen, and declared it was a Truſt to 


go with the Lands; and pet this ii was vold in Law, 
as to the Legacy, ſeeing he. who was ta have the Benefit 

ok the Beach of the SOL Bar, * , W was 
Ot ids Me . 1 2 | 


+traclts may be exdininid nee r Replication d a. the 
en Rath). pat elle. 


(168) - 


(168. b) ür before a Paſter, the Party may vilcharge um. 
ſelf upon his own Dath, foz any Sum not exceeding 
40s. per Low Bridgeman ahd Malter of the Rolls, 
27 Oct. 1672. | 
"lp AN 
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(169) 
IN Exerutdi/þ pays Legacies, teavitig besl. Debt to „ 
| pap, and dies; Adminiſtration de Bonis non was taken find. 
but; the Credſtoz erhibits'his Bill againft the adinine 16 2s. 
-  firato2 and the Legatees; and the Court decreed that the 7 hs 
Legatees should refund, fo: no Executo? is bound to pay 
a Legacy, till he be ſecured to repay when Debts are 


diſcovered; therefoze in Equity the Lathes of the ere 
f hae N not re! the W 1 


1 £ 7 5 | $0 L , 
4 9 * 312 


f ber of wende, verſia One of his i Copp- og, 
holders. 


— confer preferred his Bill to be relieved r 
1 gainſt a Foxfeiture fo: Cutting Timber. ber Cur, Ik | 
+ the Waſte be. voluntary, the Court will not relieve; and eaten of 
an Aue at Law was. direfed, whether he cut the Trees e.. 
with an Jitent to do Waſte ; and the Low Keeper. being © 
Preſſed to 82 this Illue would hot alter it, | 


J* a Wan confelteth Hotice; that the Efate in Lat is (15 1.) 
I in a third Perſon at the Time when he purchaſed, be ware of « 
1s bound to take Notice what the Truſt is. ruſt implied. 


. 8. deületh 5061. to his Daughter, Ji if ſhe die be. (1½.) 

J. foze 30 Pears ok Age unmarrted, then to be divided Deviſcof Mo- 

between thzee; ſhe does receive the Money, and dies an 
bekoze that Time. And Reſolved that the Money should Ante C 44. 
be divided, and her Executo2 chargeable, as pofſefſed in rot Caſe 280. * 

bo Tcuſt for the Devilces in Rematuder. 7 nu 


5 F the veir, to prevent the making of a Win, undertakes 6730 
| 1 to pay out of Land, __ binds the Heir who fo un⸗ 
dertakes. 2 - | | Ants Cul 37 


"4 
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wy 7 Wife baving afligned-! her Terni/ 10 Truſt foi; 


am. Out jaining the Truſtees, noth moztgage the Truſt; the 
Busband being dean, the Moztgagee expibits his Bill to 
have the Land tonveped to dim, oz that the ey ſhould re⸗ 
deem; and the Court dilminen the Plaintiff 's Bill; fo; 
ſinte Queen Elizabeth's Time, it hath been the conſtant 
Pyattice of this Court, to ſet aſide and kruſtrate all In- 


ne tumbiantes and Ads of the Þusband upon the Truft of the 


He Wi Wife's Term; and that þe:hail neither charge oz grant 


it away. And it is the common Clap of providing Join- 
tuütes, foz a Woman to convep a Term in Truſt foz her up- 


vn 'Witrfage, that it may be dut of the Power and Reach 
n 


je husband. Netther ſhall he fozfeit it by Outlawzy o 0 


Marriage, oz being the Wife's Term it is afligited be- 


fo2e in Truff, oz {f on other good Conſideratton it be af- 
ſigned. 1 Inſt. 3577 


But if it be an Alignment after Parriage by the pus · 
band, in Truſt fo; the (Uike, that is voluntary, and frau - 
Wulent againſt a Purchaſer; and thus was the great 


Chex r - 
equer ee fac {70 7225175 2 A, 
"JR n 

(195) | Hayes Verſus "Hayes. 24 Feb. 1673. _ 


Lord Keeper | A. Seited in Fee - deviſeth to his Heir, on. Condition 

[As that he pay to his Daughter A. 500 l. at her Age of 
. 16 Pears, and in Dekault, that the ſhould enter and raiſe 
by Teum it; the Pefr deviſeth to his Bother foz Life, and to his 


2 4 Biother afterwards in Fee, and dies; the Mother enters; 


Reverſion and Inheritance, erhibits his Bill to have the 


Mother pay Part of the 500 1. the having Part of the Eſtate» 
viz. a Tenancy fo2 Life, 


Obj. The Daughter is not of Age, and ſo this Bill is 


_ Bults, a any one may be admitted to ſue quia timet, to 
| | pꝛevent 


Felony, if fo; Jofnture, oz in purkuance of Articles of 


er. the Daughter is under Age, and the Bꝛother having the 


quia timet only, and it may be the Bother may live till the 
Oaughter is 16, and then the Daughter may enter and raiſe 
it; and fo the "Bother who is the Reverſioner, ſhall not 
. be *@rieved. And the Court would be vered with vain 


Long 


; etſeIf befoze) Yarriage, and then the Þyst and, with. 424 


C7, 


Y cf Ei- © rm * 2 4 237. J. EA. 22431 
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prevent.a, remote Poſſibility, Cur; Suits quis timet are þ20- 55 un 8. 
per in Law and Er in Lam a Warraptia cune in 
Equity, as ſuhere A. grants à Bent⸗Chärge of 100-1. per „ 
Ann, in Fee, and deviſeth to B. fo: Life, Remainder ta g. 
in Fee, Inn dies; C. may exhibit his Bill to compel the > 
Tenant. ke; Life ta pay the Arrears, elſe all will kal = - f 
a pn From me bath pe N Y e e. . 3 
Au the irff Caſe about Contribution was between Z . noo | 
„ eee + where A. had moztgaged the Mang e, = } 
_ bf Guildford ko: 21961. and then deviſeth to B. fo Life, . -2 
Remainder to C. in Fee. C. pyeferred his Bill to doe 
B. to. pap bis Share of the Baztgage Yaney.; and it was 
note of ide Nature; u in dhe Pine Kalt dae denn 
Knee ot lie Mature; ia in the Paintipal Caſe there deing 
Demeter to this Bill fo2 the Cauſes afozetatd, ue 
Defendant was o2dered to anſwer ; and Sir John Churchill 

moved and ſatd fv} the Defendant, that ſhe could prove 
that it was the Intention of the Teffatoz here, that ſhe 
would pay nothing, which was not anſwered, but was ad. 
mitted to be materſal, ili. 


Ps 


— 


Bioytler verſus Bernard. 24 Feb. 167 cd), 


AN Adminiſtrato: moztgageth the Inteltate's Term, Lord Keeper. 
41 and makes A. his Executoz, and dies; B. takes out Adminifracor 
Letters of Adminiſteation de'banis non to the firſt Anteſtate, ne gte, 
and clatms the reſiduary Intereſt and Cruſt ak the Term; Tem, who 
and pays that he may have the Benefit of Redemption; all deem. 
but the Court decreed the Benefit of Redemption to A. 
the Executoz of the fir Adminifratoz, who bad aliened 

the whole Eſtate in Law of the Term, and was not poſſe- - 

led, in auter Droit, of aup Part of the Intereſt thereof, but 

im his own Right, and Co it ſhall go to his Erecutoz, 
and not to B. the Adminiſtratoz de boni oon. 


Pratt verſus Colt. 3 

: „ * (197.) 
NOLT's Father had given a Judgment to the Plaſhy tord Briage- 

tiff Str George Pratt, fo2 1006). and that Golt's Fa- nan. 

ther had the Truſt of the Fee of zoo l. per Ann. which ge 1 

deſcended to the Defendant, his Son and peir, who ſued /*p==* not 
the Truſtee in this Court, and had the Eſtate in Law Tra in the 
| | 155 3 | Ton⸗ . | 


"bi TE 77 him; 1 moth Sit S Pratt 7 wouln: "by ih 
Aid vf this Ebutt extend thofe Lands by this be 
And it was argued, that it this had bee a Term fo) 
ears, and the Trift had come to the Executoz, it had 
en Aﬀſets in Equity; and la in this Caſe where the De: 
kentunt clatms as Heir. The Vetendant demutred to 
this Bill, and the Lozd Keeper ruled the Demur cer good, 
and koz Reaſon ſaid the Executoz cfafmed in anter dfoit, 
but the Heir to his own Uſe. But Note, That. this hath 
not been taken to be a good Demiitter by the old and 
beff Pzattiſers, as little accozding with good. Reafon, fo? 
the Hetr at Law is as much chargeable with the Antetto!'s 
Judgment, as the Executoz with the Teſtatoz s Debts. 
and ſo Equity ought to follow the. e 1 1 aboveſaid 
Difference is ierten 1 | 


| „ - 
3.4 


Cox He . weenlodk;. 


(178.) n : FONG 
Lord Keeper. T HREE re who were all Wente y Kette, 
1 one of them dies, and his Admintſtratoz erhibits a 
Joint Ras, Bill fo2 Diſtribution, and to be relteved again the Sur⸗ 
ws. ' Yivozlhip. And the Lozd Keeper decreed it koz the Admin. 
| big p ſtratoz; but upon the Rehearing the Lozd Keeper. took 
3705 238. the Alittante of the Lozd Chief Juffice North änd thjee 
p other Judges, who were of Opinion that it was again 
is the Common Law, fn the Point of Survivozthip, and 
might introduce a Relfef in Equity againſt all Survivoz⸗ 

ſhips in Caſes of Jotnt-tenancy, having no other Circum- 

ſtance in the Caſe ; and ſo the Decree was reverſed. 

Note; This is a much ſtronger Caſe than where the En 
cutoꝛs are not Legatees. 

Note; This was reverſed chiefly. on this G20und, that 

\, Debts "may ariſe ſeven Pears. after, and ſo the Eſtate 

would ſurvive fo2 the Potuvillty of * to the 
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o. Chamb erlaine being poſſeſſed of a Leatt 17 7 "Pears: Low Ss 
' and. ,0wjn Wi ſeveral great 1 5 made hs Milt, und Finch * N 
1 fig 9 Elizabeth bis. E recutrix, who'pjoven Te n. 


x woul „ but not farther ; and there 
g nat 10 the Gale of the Lees 
- of khe on Ang, made by the 


7 abo came to a with 
900 l. bee hereupon the Plaſntiff'erhivits 
the.Defendant Jo. Chamberlaine the Son, and Chilihnertins © 
the firſt, Son of the ſat Jo. Ghamberlaine "the Son, an a 
Croft. the Executoz. Pi {any RO SN 10). : e 
And rhe Queſtion, was, het er „Deutz being unpaw at 
the Tiinie'of the Aﬀent, and potpng Habre tg ale good 
the ſald Debts, * the fatd Leoſee, the Lenſes: might be 
aſſets in the Hands ok P;. Croft, ſo that he might fell. 
them to anſwer. the ſaid Debt, notwithfanding the ſai 
Akut; 02 whether the ſad Pkguelk ok the Leaſes were (381 
veſted in the Remainder, aceoding” to the ſaid Defte, by 
the ſald Ifſent, and could not de deveſted'by the Sale = 
Croft the Executo! ? 3 1 af "TRY ka ee 
And now the Loꝛd Keeper | 431: 


ret e Croft to tonbey accoz 
ing to his ſafd Articles to the Plaintiff, and that the fato 
_ Leaſes ſhould be Aﬀets. notwithſtanding the ſaid Aﬀent , 
and firſt he relied on this Rule ok Court, that an Execu. | 
_ to? ſhali;not be fozced. to pap Legacies: until the. Leg gakee Sod, 
Gall give Bond to refund in Nopoꝛtion oz in the hole, be. 
fo2 the Satisfaction ok Debts, ik any do appear ; if ug Ame C 15 . 
Bond be given, vet ff Debts do appear ACHafo, 9 1 
Legatecs upon Bill in this Court ſhall refund, and this 
ap well where it is Legatum in specie, as a Horſe 0) 1000 l. 
actually paid; fo? the Legacies are not due till the Debts . - 
paid, and a Legacy being paid remains as a Legacy in 27%. 
the Pands of a Legatee after Payment; and hence it is 
that a — is not * by Foxcign Artachtent, 
6 


. 


becauſe it- muy woll a \ Wirong to the Treditors, 3 ate 


third Perſons, and can have no Day in Court in that 
Duſt ta inter plean. And #02 this Realan, if an Infant 
Executo2 aſſent, it is na good Aſſent, it there be no other 
Aſſets fo: Debts, which even the Tommon Law pꝛovides 


fo2 the Securtty of Creditoꝛs; much moze ſhall this. Court 
:P2ovtye kai their Security. - But ik .after- uy * 
 Chamberlaine the Son had cold - the Leaſes to z 
Perſon bons fide, this bad defeated. the C 


Purchaſer on 
Notice of 4 


oY 


3, f02/he 
tle. in Lam, and the 1 8 eg 4 xg not 


mm a good 
be pzejutiiced bp 
Aud in be 0 
mate Aa Dena and die, 


his Truſt fot. the Crebitozs. 
it was allo ruled, that ik u 
s Executoz is — 


: 7 diet 


7 75 


'Credt- 
And te 
the Spiritual Court, where they inuten up⸗ 
hold 
dented. 
Deken. 
Defendant. J. Chamber 
bon at the Time ot the Deceale of the lan 
e Gzandkather, nothing could. veſt in the 


making aon pantum 0 the Devaſtavit to, th 
F 
Cite 1 


u Secutity 


to, anſwer Debts 
o the, Tegacy ;. and a Pꝛohibition was payed, d 
tg this. Caſe, becauſe, it appeared that t 
the. San af the 


befoze the Grecuts 


98 25 


1 Rol. 612. | 
Term limited 1 Chambetlaine, 
was not 

212. A t 
mid Inkant, and therefaze the whole Term, remained; in 
D 1 21 foꝛ ny On. ve 


to the firſt Son 
unborn. 


Chamberlaine- 
We * apathy dt e 


Low iert vetla- : 


o2tganee after the 
tereſt fo fo his Jtitereſt, and 
what Pꝛofts he ſhould 
895 might have FEE: unlels 


ould. by a ule, lat a. 
ſhould haue 

Fort be by. accountable 
receive, and not fo . 
Wk 105 0 "mo Wy BY f 


Intereſt ſur 


Ante Caſe 34. 
. Poſt Caſe 260. 


A ND Note, : Chae- it was always the Rule, chat the 


V Poztgagee aſſigning, the Afignee chould have Jnter- 
115 e unteren then die, 2885 never contradicted 
in e "oF ram 


Ks es 18 


—_— bay in. bea and We e 


3 Rep.C.258- 
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pe PHE Low Keeper-tuled-it;that:a"Blea or on 
4::: ſhould be without Wath, : becauſe 1 12 Samar 
Tdantity of Perſons: and ruied that a Pita of: the: 


vllege of Oxford: ſhogid: be — in e 1 en 
ders und N 1 oy . * 
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: Jo. Baker Son 8 Heir of £ 1 FOE Nichol, 
"Bf 1 and Jane 55 Wilke, Adminiſtratrix of the 
id Ja. Defendants. 10 July. 27 Car. 2. 


1 Ag Magen was, "Whether the 
1 could have. the. Pts Money jy 


(84) 


ir 07 . Mortgage 
nw after 2 Reg 


habe it, per Finch Lon keeper, the 1 "being foz- 1 
0 hough it was menrſoney, that if the Hon, ot 
Tut pay, Ce. fo the Wortgaper, his Detts, Erecutow == 

92 Admmittiftratozs, & 
Pecdule the Keaton of the Comman Law in thete 

Cafes ought, as near as may be, to be followed in Equi. 

ty. Now by the Common Law, ik the Conpitton oꝛ De. 
feazance of a Mortgage of Inheritante be fo*penned, that 

ho Mention is made either of Heirs oz Exrrittoxs to w;om | 

the Boney thould be pald, in that Cale the Yoney ought 
to go to the 'Execntozs, in regard the Poney came firft 
dut of the Pertonal ene, und therefoze natnraſty te- 
turns thither min nch but if {the Defeazance appeints the 
Ponep fo be paid eith e e Heirs oz Execcutozs, there 
dy the Common La. the 2 rde pay the rhe Ponex 
300 ut the O 


gage ff forfeited, alf Elettfon is gone, ko: in Law 
41 no Reve thption; then when the Cafe ts rebiited 

to an Equity ot Reveniprion, that Redemption fs not to 
be upon Payment to the Heir 02 Executoz of the Moꝛt⸗ 

gager, at the Eteaſon of the Hoztgagoz, kor if were aging 
— 2 to” revive the 'Eletton ; fo? then the Yoxtga 
might” 'vefer * "the" Payment as "ton as de en 


2 2 5 
44 
4 '@ 8 '® 
182. 


deratlun in rhfs Cale, Reſolved, That the Executo? 4 Heir or Bae , 


9 ere e A0 4 Gi pircife Feit? Wap ts þ daft, -e 7 


= <> 


ria: "Cancellarie. | 
and at laſt fozce a Compoſition by Payment of the Honey 
dio that Hand which will uſe him beſt; much leis can the 
- © Court: elet-02-diret:a'Japment/ where they i pleaſe; fo2 a 
Power ſo/Arbitrary: might be attended with many Incon⸗ 
pee vemdencless there ought therekaze to be a certain Rule: in 
| "theſe: Caſes, and a better cannot be chofen;:than-to:come 
1 nus near the Rule and Reaſon:-of: the Common Law as 
map be; now the Law always gives the Boney to the 

| Exccutoz; where no Perſon is named, 

And where- the Etedton to pay: either Peir oz! Exetu⸗ 
| toz. Is gone, og Ffozfeited in Law, it is all one in Equi- 
ty, as ik neither Peit noz Executoz were ane, ald then 
equity ought to follow the Law, and. give it to the Exc- | 

{Fo in natural Juſtice. and Equity, the puntipal Right 
to the Moztgagee is to the Boney, and his Right; tothe 
Land is only a Security koz the Money; .wherefoze when 
the Scturtty deccends to the Belt of the Poztgagee, 
- - ATLERDEY with an Equity of Redemption, as ſoon as the 
i Org v2 pops the Boney the Land belongs to bim, 
ald auß the Maney to the Pontgagee, which. is merely 
| n ory Fe acty trues g tothe Ererutoz 02. Adminiftra: 
ae e of the Moztgaget; a nd ko; this Reaſon 10 butgage 
of Inherttance to 1 Eitlzen ok London hath bern held to 
be Part ot his Perſonal Effate, and divided accowing to 
the Cuſtom; a fo Wake h it may ſeem hard that the Heir 
ſhould be dertecd 0. maße a Beconvepance, without having 
the Money wh * cones. in lieu ok the Land, it will not 
dem ko to them who conader that the, Land was no moze 
-_ than, g'Securitp, and that akter Papment ot the Money, 
„„ the Law keeps a Truk 9 "he ; POXgagon, which the 
5 Veir ok the Boztgagee is bound to ekecufe. 
| And his Lozdlhip declared, that the Right to a Sum 
or. * which is a Perfonal Duty, ought.alwaps to be 
certain, . and 6H to... be; variable upon Circumſtances: 
Cherefoze his Lozdihip did not think ft material that 
the Idminiſtrato? in this Tp had Aﬀets without this 
Monep; fo: Aﬀets. 02. not Ilets' is not the Meaſure of 
© JIuſifce to Executozs oz Adminiftratozs, but ſerves only as 
3 n Pzetence to favour the Heir, who: either ought to have 
12 270 if there be no Aﬀets, oꝛ not to babe it ik there 


Uets, 

nd koz the fame Reaſon bis Loaihip. did not think it 

material, that there wanted the Circumttance af a Perſo⸗ 
WF; ra krom ihe. M02tgago2 | to pay the Poney 5 


iris ei 


for — the Cale of the Adminiftratrir of the WYo2tga- 
— — N ſtronger with it, yet it is firong enough 
And his Lo2dſhip declared, that be had conſidered the - 
various Pꝛecedents in this Caſe which had been urged, 
whereof. one did not come to the very Point, there being 
a great Difference between a Moztgage and an ablvltite 
Conveyance, with a collateral Agreement fo reconvey up- 
on Repayment of the purchaſe Money. 
The other late Pꝛetedents, which made koz the peir, EE oe 
being contrary to the moze antient P:ecedents of this © 
Court, and to ſome Modern Pyecedents alſo, ſeent- 
ed to his Lo2dſhip of no Weight; his Lodſhip being ol 
Opinion that all Moztgages ought. to be looked upon as 
Part of the Perſonal Cate, unlets the Yortgagee {t i 5 
bis Life-Tfme, oz by his Tilt, do otherwiſe declare o 


- diſpoſe of the ſame ; and TIEN bis n decre 
accozdingly. 


Norz; in Caſu Theire and ente Bani OY 
ed a Releaſe, which-befng proved to be wilde as 

an Eſcrow (Iſſue being joined on a ſpectal Replication re 
the Defendant was owered to Wl Ms, PEE. on; In⸗ tories. 
terrogataes. * pee 


- H 
= 
* „ At 


1 eper Bridgeman uf fu no t  piater the Amgn, 
ment of any 'Chofe in arion artet in Satigfaitlon C 


— eren the Deviſe of ih 10 che te (186) | 
Goods the ft carrieth the P2operty, Mig laſt car · 
riet ou __ Property. - ah x Oe. ö 5 


Or ages Atoms / over th das the Amount of the 
M mpg 8 and Intereſt ſhall be oy, to the ane 
ou War rd 15 | What 
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(189.) 


(190 


in Guria SOSAUATICL 


"Glen LY Eren. 174 oa. 16% 


FI Moꝛtgagee ſhall be allowed Intereſt fo2 Money 

beſtowed on Repairs,” as foz a Sum in Szols, the 
Moꝛtgagoz having the Benefit of Ampꝛovement upon A 
e as if it be nr increaſed. 


Ns Witneſs fo te einen after pearing, to the lame 
Point he was examined Ne 


a mary "> x 


(1 39. b. Moraes in bs Bill u magen Payment of diverſe Parts 


of the Money; Yo2tgagee by his Anſwer ſays it was 


paid fo2 other Debts; no P2oof on either Side; _ 2 87 55 
muff belteve the Defendant's Ts 4 


ER lteth not again the Warden of the Fleet fo2 E- 
Wa 15 one . een, Tor eee of a Sec 


iter Theophiluni Com Suffolk, Plan; 


Ri. Greenvill Mil & Baronettum & Mar ux' jus 
Su; 


MN 16 Junii 1 Car. 1. 


HE Defendant, the Lady Greenvill whiltt ſole, bad a 
Decree agalnſt the Earl of. Suffolk the Plaintiff, fo? 


Sil per Ann. againſt which Decree the Earl pꝛayed to be 
_ relieved, in reſpet of a Deed of Afignment of the Bene: 


fit of that Decree made by her Ladyſhip befoze Marriage 


to one C. in Purſuance of a verbal Agreement between the 


fuld Sir Richard und the ſaid Lady, befoze their Marriage, 
8 that the ſaid Lady ſhould have: the ſole Power and Dif- 


a 
upon Ingerro- 
 gatories. 


poſal of the ſaid 6001. per. Ano. after Coverture; the Plain⸗ 
tiff ſuggeſting that the ſaid Lady and the ſaid C. had re- 
leaſed to the Plaintiff; the Plaintiff not having the ſaid 
— Deed of Aſſignment. to pzoduce, and alledging the De⸗ 
kendants had gotten it, the Defendants denied it; where- 
upon it was o2dered, that the Defendants and C. ſhould 
be examined upon Interrogatozies, to diſcover the Deed 
02. a- Copy thereof, and ee _ were kramt 

n 


In Curia Cancellariz, —— 47 


but the Batter being not at all cleared, noꝛ what was the Lond Kerpr 
Contents of the Deed, moze than at the kozmer Hearing, wn, whic- 
The Court declared they had maturely conſidered of the lock. 
Points in Queſtion, and did agree that there was not at 
the. laſt Þearing, . noz now, ſuffictent Matter oz Pzoof to 
par the Defendant Sir Richard of the Benefit of the .. 8 Ae 
Decree, 92 to relteve the Plaintiff, fo; that the Arrears ton not 
of the 600 J. per Ann. decreed to my Lady, being in its own wie. 
Nature a Chole in Aﬀton, cannot by Law be aſſigned over, _ Os 
 wherefoze the Alignment to C. though p2oved, had been 
void in Law, and being fo ought not to be maintained in a 
Court of Equity (no Conſideration appearing to ſuppozt 
the ſame, which chould make it better in Equity than at 
Law)'and'foz Sir Richard's verbal Agreement in Conſi⸗ 
veration ok Marriage to be had, it was no good Conſi-. 
deration, being in Subverſion of the Gzounds of Law, and 
of the Rights of Marriage, and not ſufficient in a Court 
of Equity to ground a Decree. 
But it had been otherwiſe, if ſuch Power had been ſet, 
tled in a legal Courſe, as by Conveyance erecuted. (2) ,,...... 
Choſe in Afton may be transferred over by Letter of At- Covenantsand 
_tozney, but had that been in this Caſe by the Inter marriage, EP 5x 
the Authozity had been revoked, per Cur. (3) That all {; extinguiſhed | 
Pꝛomiſſes, Agreements and Covenants made by Str Ri- by Marriage. 
chard to his Lady befoze Parrlage, are extinguiſhed by % "9% 
the Marriage. (4) Pad C.'s Authozity continued in ſtrength / Attorney can- 
after the Marriage, he could not releaſe in his own Name, * og 2 
as here (an Executoz cannot ſell in his own Name) and Name. 
ther efoꝛe C. remained concerned therein as befoze. (5) In . 
regard C. only teſtificd the Contents of the Deed, this g 
fingularis teſtis was not ſufficient to ground a Decree, kon aer Ob. 
the Plaintiff eſpecially, becauſe of L ifference between him Contents of & 
and the Defendant, he was leſs credible, and becauſe it is S 
dangerous to admit any one to ſwear the Contents of a 
Deed, but the CUitneſſes to ſwear only to the erecuting 
of the Deed. The Bill was dilmiſſed, and Sir Richard 
at Liberty to a the Decree againſt the Earl of 


Suffolk, 


Domina 


3 


92) Chats Chute du That ae __ n 
_dants. Thich. 15 22 1666. 


— b Plant being S. Winow, and having. 100.1. per 
Poſt Caſe 279. wp 7 Jointure, 1 de Defendant dant, Chute s Father made 
* to marrp ber; but befoze Parriage- it was agrecd 


02 ſuch as ſhe ſhould appoint, during the Coperture, to re⸗ 
 ceive- and - diſpoſe of the ents. her Jointure as the 
pleaſed ; Houghton the Defendant was impioyed by her to col 
2 1 the Rents, and he paid them to Pz. Chute by the Plain. 
rear 's Appꝛobation; Pz. Chute after 10 Years: dies, and 
leit the efendant Chure, his Son, his Erecutoz, against 

1 and the ſald Houghton the. erbibited her Bill, ſug⸗ 

eſting 1000 l. to be in Houghton'gs Hands, Parcel of the 

e id Rent.  {Ubereupon it was decreed by the Load Chan, 
- .,...... - Cello2 and Paſter of the Rolls, that the ſaid: Agreement 
ms bos * ſo made between the ſaid Pz. Chute and the Plain: 
tiff was extinguiſhed by the Wales upon W = 
ee event. 3 1477 


Writing between them, that it ſhould. be lawful foz her, 


af þ 


£ 2 


ce Earl ' Carliſle 0110 on & 2 & al Execu- | 
5 $0250” 208 of Andrews. 1131 > 


I 


x- T HE Plalntir moꝛtgaged Lands to e in Fee 


Wiadeagen I. f02 1000 1. and conenanted and gave Bond to pay the 


Tyrrell, sea, Boney, and fozfeited; Andrews dies, leaving Globe his beit 
Founain. At Law; and his Wife exhibited a Bill againſt the Plain. 
tiff to have the Woney, oz elſe the Plaintiff to be foze⸗ 

cloſed of his Redemption; on which Bill it was decreed, 
that if the Plaintiff the Earl of Carliſle did not pay the 
Money by a Day, then he ſhould be fozecloſed ; the FEM 
paid not the Money after it; after that it was diſcovered 
that Andrews had made a a ill, and had given the Mott. 
gagoz's Money to the Executo? : ; and now the Plain⸗ 
tiff exhibited a Fill, deſiring that he might be admitted 
to pay the Money to the Executoz, he having the Right, 
and na Party to the fozmer Decree ; this was by Dyjginal 
Fill, — not a Bill * Review. . 


+. 


 Mongagor 
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wr An this Cale u. Bill of Review would nov lie bes) Hilo Re- 
caule che Exccutox was no Party to the kozmer Decree. 

To this Bill Globe the Þetr pleaded the Detree; At be 
waäs 92dered-he. ſhouſd anſwer without Pꝛeſuvite Con 
Plena; per Curiam, The Plaintiff is fo2 ever'fo2ectvſed; Poſt Caſe 197. 
aud che Executoz call kane Remedy againſt Globe, who 


the ; Golue of it, the Poztgage Boney being given to the == Mat 
Executoz. And it was ozdered, That the Hetr ſhall ſelb*** 
accozdingly,” and the Money to be byought into Court, 

there te remain till the Peir ard Executoy had interplend: 
ed, and the Carl | to be W N from | PRPRent erent. A | 
tao he Erecutaz. 1.9 221; 4463540 E. Fe eie 
1075 Look TG Lo BY WO : 7 455 bY nde . 155 451 1 
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# Az 455 Cet A verfus Cannir 

POS 4-5; ng. The Defen (193. 5 
Et pleads. a Tecrec, aud that the Plaintif was Ankoer with 
Purchales! enden Bite, and the Defendant was: 02dered our Prejudice 
#0 aalwer; ſaving; the. Benefit of his Plea; | Note; 1-4 to the Plea, 
Bill as there. erhibited, to be relieved againſt the ſaid 
Decces,Piggor. being a Purchaſer without Notice of Can. 
ning g Duit 02 e au ſaſh the: Decree - was gotten by . 


e 1 WA: | ie Leg £55 
n 15 later E003 94.903) Win ul 011895 am 0143 unte e 2.12 1 e mf 
1502 6 1092031 | Fad, lauf, an at Fund J 
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Deve eux C Us d n, D end, pai 116 u 

? eteux Cala 0 „ Defent ant. 59. 

282 2 i; 16 101 ! : 3 * LI 5 fil 1 32-4 1 TY 
PHE Ptaintif; being left to his atlen 8 + the Cafe at 1% 


1 ee \moven; chat in Regard his Bill was filed here = 
wirhen er Tims Timited/by the Stat. of Limitations, that el 
the Detendant might not have” Liberty to plead the l t 
Stithfe- at Law. Maynard: The Bill was only to e 
mine TWitheffes to pieferve the -Teftimotiy, / and not ts 
be-telſeved #/ and this Court cannot control "Statutes, . 
and the Plaintiff: might have filed his Dziginal-tn Time. 
Fountaine: Then the Defendant would have bꝛought it on 
by Pꝛoviſo befoze the Plaintiff was ready; and it was the 
' Paaltice of this Court to njoin the Defendant from Delendant in- 
pleading the Statute ; and cited a Cale between Chambers jjned nat to 
ye ſoon. after the Statute was made. Widgrington: plead "Lag 
It was a Doubt in Doctor and Student, whether the Chan, uu. 
- cery could. relieve againſt a Statute Law, Hoskins fo2 the 


Deane + : Jt was the a fade 8 Opinion, . 
EIT qQ x 


. 
* 
2&2 


vingithe-Land' ſhall ſell it, and the Executoz ſhall habe Her ds: 


I Apt: m 2 we er SA; X "I" 7 4 2 


"In: Curia Cancellarie. | 


-- - nike. Caſes Defendants would not conſent to watve the 
Plea, the Court would retain the Cauſe. Dittes that 

I dee the Court be attended with Pzxecedents herein. 
Piecedents herein, Raſton and Raſton, 12 Car. 1. Guy 
verdus 8ymcocks, Lozd Coventry Time. 18 Cen. 2. 166ö, 
upon producing theſe Pzecedents to Thancelloz Hide, he 
ot Haas a Caſe to be . and 7. would I er 
| 5 zes. | 1 9 4 e e $708 
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(4595. ) Coppleſtone ae F Foxvell, 1660, 12 Gu. 1. 


9 — Foſter 1 HE Plaintiff made an abſolute Conveyance tothe De- 
e r fendant, by Leaſe and Releaſe of Lands, wo2th 100 l per 
Ann. fn Conſideration of 1000 l. the Plaintiff at the makin 

bl the Conveyance had but the Reverſion-in Fee; expeian 

bn an old Life, which choztly after died; the Plaſnfiff then 
Mortgage - Wave Liverp to the Defendant. The Bit was, thut the tal 
Convepante was made as a Moꝛtgage, andthe Plaintiff to 
be admitted to redeem ; the Pjoof was, that the Defendant 
had ſald ſeveral Times after the Moztgage, That fie Tnew 
pot how long he ſhould enjoy the Lands, and that if the Plaintiff 
would pay him his Money and Damages, he ſhould have his 
Land again; and this was ſtrongly urged by the Platntiff's 
Counſel to be a Moztgage. Churchill of the Defendant's 
Counſel inſiſted, that none can dome to redeem a Mozt⸗ 
gage where the Poxtgagee cannot compel the Payment 
of the Yoztgage Mengen; \fo2 the! Remedy ought-to [be re- 
cipꝛocat; and in this Tale the Defendant hath not any Re- 
medy T Wi Money; and mozeover-that if it wery; a: Hot · 
995 beſo a either by q Condition in the 
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— iv d it tell, 92 by lome tallateral Deen oz Agreement 
1 wave at the tame Time 3 48 4 Deteazente at Lew can- 


be after the Eſtate executed ; and in this Caſe it 
pears not that it e 9 ek but a nude 
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Merry evi Abney the Father, Ane che Son 
and Kendall. 20 Nov. 1663. 15 yoke 8 


T, > Bndalt edhltabth with the dlaintiff to ſell him certain 225 Foſter 
N Lands in Leiceſterſhire; after which Abney the Father, . N of 
living near thoſe Lands, in the Behalf of Abney the Son. 
a Merchant in London, purchaſed thoſe Lands of Kendall, Contra for 
and had a Conveyance from Kendall ta Abney the 28 
und his Heirs. The Plaintiff's Bill was to be relieved without No. 
upon this'Contrat with Kendall, and againſt the Convex: dee, AW 
ance, and charged Notice ot this Contra to both the conras, . 
Abneys. Abney the Son. pleaded himtelk a Purchaſer bona Vendor is 


fide, upon a valuable Conſideration, . without Notice- 1 = 
Kendalf's Contract with. the Plaintiff, and without any contrafteth. 
Ttuſt koz his Father. 


Cur : Motice to the F ather, who ttanladed, is Notice 
to the Son, und Hail affen him; fo Notice of a Doymant 
Incumbzance to one, who purchaſeth koz another, is Notice TR 
to the Purchaſer ; and accozdingly _ Caſe was decreed ern for Sag 
at the Hearing, viz. That they guid vey;to Merry the l 

Plaintiff, it 'appearing at the Dxating; that Abney the Fa-x Wa 
ther had Notice of Merry. 3 ;Fontrate. ae * ef, 
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1 te Wincheſter Colirge, cxhibifedih0s tit foumerly a Jag Foſter. 

Ant the Plaintiff, to redeem en be foxecioſed; the Plain. 

i (then the Defeavant) y ber Anſwer kale that che was 

nat willing to redetm, but that the Plalntiff Foyle would 
ſatisfy himſelf by Perception of the P2ofits ; thereupen 

an Account was made up between the Plaintiff and the 
Defendant as to what was due to the Defendant; after which 

fo2 the whole Debt, the Defendant Foyle allggns to Nich. 


Venables her Son, reciting the ſaid Suit to redeem, and 


Tgniog after 
ont his Title was a Woz2tgage fozfeited. 2 
2ow Kath. erhibits her Bill againſt them both fo2 Re- creed to ac- 


demption. Nich. Venables pleads ſeveral Dutlawzies ; Foyle che, Tine, 
anſwered fairly, that he had aſigned over to Nich. Vena- without the 
bles fox what was his due and no mope. This Cauſe pꝛo⸗ = 


ceeded 


. = In Gris Cancellariz. 


teeded to Hearing againſt Foyle only, and in nerity the Cate 
was no moze but that a Boztgagee- aſſigns over fox his . 
due Debt. The Plaintiff's Counſel inſiſted, that it was a 
I SBieach of Truſt; and it was agreed that Foyle ſhquld 
; account fo? all the "Porofits both befote and after the Alügn⸗ 
5 A ment, and pay the Dverplus above [is own Debt, with 
Ws i Damages to the Plaintiff, and convey, and pꝛocure all un- 
der him to convey to the Plaintiff, free from Incum. 
bfantes ; afterwards Foyle not able to perfozm the Decree, 
n erhloted his Bill againſt Kath. Venables and Nich. Venables, 
A letting kozth a Fraud and Pzaitice between them, that he 
al Bl. was willing to account to the Time ok the Aflgiment, and 
Am Cl that Nich. Venables might account fo2 what. be received 
193. aͤkterwards, and retonvey. Nich. Venables exhibited his Bill 
. againſt Kath. his Mothet, claiming the D2iginal Leate by 
a Cities paramount hers: and at hearing theſe two 1 i'd Cauſes 
Asa --- about! a Pear and alk after, it appear ing that Nich Vena- 
dbles had a Title to the Leaſe paramount his. Mother. 
Foyle was upon 1 Matter dilcharged of the: e a- 
(POR EE OY: on. NE eg 5 perch whois 
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Ver. Leral Ae cat. that if the, Bond were. in Being, the 
Obligee in Equity ſpould de bacred ok his Recovery there- 
on; and therekoze though the Jurp had done well in their 
Gervick fo2 8001. the Bond being foz 8001. yet the ought to 
have the ſame Remedy:againthe Gerdi in Equity; as the 
might have han againt the Bond if it were in Being 
and upon this wer was relteben; and in this Tals the Bill 

did not complain of-02: arraign the Uerdig,; diit-admitted 
the eee \Relief" upon the Dine E. 
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/1lliam Jones, Executors 
es verſus Bradſhaw. 


am Jones. (old Lands ot his to Sir sam. Jones, and left je 
300 l. of the Purchaſe Money in Sir Sam. Jones's Hands, 
who gate Band fo? the soo l. to Sir William Jones; Sir 

William made his Will, and the Plaintiffs his Executo zs, 
and dien; they inventozted the 500 l. 386 Part of Sir Wil ane Cour 
liam's Efate, Afterwards Dormer obtains a Decree againſt dme 
the Plaintiffs: fo2 the 500 1 upon this, that the 5001. was 5001. as Pare 
left in Sir Sam. Jones's Hands with Intent, and upon 3 3: 
Truſt that he ſhould pay it to Dormer z the Court then dar wih a 
declaring it was not Aﬀets of Sir William Jones's Eſtate, . 
though jnventozied as ſuch. Akterwards the Dekendant, 1 24 5 


Bradſhaw, bzuught Debt againſt the Plaintiffs in this 

Cauſe, on a Sond ok their Teftatoz Sir William Jones; 

and they not having other. Aſſets, this 5001. being ſo 

decreed, and that Dectee and Payment thereupon not to Pecree for = 
be given in Evidence, oz pleadable at Law in that Adion; — 9 
thereupon the Erecutozs Plaintiffs erhibit their Sill Lav. 

here against Bradſhaw, ſetting fe2th their Caſe to the Ef 
fe ſupra: And the Queſtion. was, CUhether the Plaintiffs 
thould have an Allowance foz the Payment of the ſaid 5ool. 

againſt the now Defendant ? And it was decreed that they 

ſhould, and that the Patter ſhould go to an Account: And | = 
Dir Jo. Maynard ſaid, That ik a Pan ſell his Land, and ce, dee: 
leave . 5001. of. the Purchaſe Money in the Purchaſer'ggted %%  * _ 
Þands, and then give oz appoint this Money to be pald #1 == 
ta a Stranger, and after maketh his Till, this Stran. noche. 
ann een any It wal not de ankts. Vide a Ou no. | 
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Rolls, 


Amitd,. 


Review, 


3 


Solicitor's > s 
_ - -- 


-  -  pwbvethatSolicttozs are ſo confidertd, they inffarced in Ya- 
ters Repv2rs, made by Solfcito!s Aﬀent. Co which it was 
- . aifvered, and refolved. by the Court, that though Solf- 


D wers. bet theythaft nor bind en Opders of Award for final 
Determination. 


tiff's Side to ſhew the Diſſent of old Child, but on the 
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Collwell verſe 


n : 
_ bear and determme; aun old Cd, the nom Defendant s 


Decree want a ſuffictent Foundation, it is Erro, and the 


E {0 ume en de in 


LL Parties to the Duit. were content to | tir the 
whole Matter to - Serjeant Maynard, finally to 


Father; ſignified his Conſent» by/ſybſctibing: a Paper to 
that Pargoſe, ſo ap the Award was made by ea certain 
- Dip 1imited by that Paper; that Time eiapſed; and then 
the Court, in Pieſence and by Conſent of all Parties, 
_ but id Child who was then ablent, und by the Aſſent of 
.. his Soltcitoz, referred the Patters bark to Serjeant 
Maynard; but it was inſerted in the Ozdet that he chould 
finally determine. Upon this, Serjeant Maynafd made an 
Award. which was akterwarbs decreed, ni Cauſa: 
Old Chua thewed fo2 Cauſe, that he did 'riot/ conſent, 
and his Solictto: made Dath that he did not conſent 
that Serjeant — 9771 _ Ane determine; yer. the i 
Award was decreed. SR LUST 
* Therfupon a Bill of Rebtew was bjounbe, and Ertoz 
alſightd; and upon hearing this Bill of Review, it 6 
fnſifted, "that the Matter was dehots, and not contained in 
the Decree; and it was ſad: that 'the Court could not 
1 Notice of that, in as much as nothing of the Dillent 
ard in the Decree. | 
ten it was inliffed, that the Aﬀent of a 'Solicito) to 
an Award of final Determination ſhall not bind the Patty 
Co which it was ohjeaed, that Solicitozs here are like 
Attozney'sat Law, who may confeſs Judgment, &c. and fs 


ritozs Confents chall bind their Clients in Interlocutoy 


2. It was reſolved, That it wall not come on the Plaln⸗ 


Defendant's ; fo2 by the Decree it appears, that the 4- 
ward was made by the Aſſent of the Sclicitoz, and ik the 


Plaintiff (hall not be bound to prove a Negative; and a 


Caſe was cited aaa Brookes and Dickers 2 where 
4 — 


——_ de. Ae. —_— 
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"Im Cor: © F: 
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vw 


Ari NN 
an Award was ſet "aſide 707 that the Petty did not ace 46.4 
tually afſent to the Reference, althoug be. attended the 
_ Reference in the /4(fnels. ++: Obi 


;. The Award was but of Part. of the Watters in e 
egg anp-the Submiſhon was 00 the whoſe ate” = 


ters, The Dre allowed to de Etro). 
4 Abe Dettee was tupollible, -beeauſe 2 Child was ret 
1 | Ul m bk 1 an. 1664, wherea EY Zan 2 
8" vared. #ftef 16 64, a 9,1mpoſlible BWV... Ry Wo 2; 


—. 


ea, ni n "OT 
8 was rip bügnant, N that nb 
. much: in Sattskadton ok 1900. h. = 


p, Alt u]d. alſo pap, anot 
of” the 1 v0 pap; another: um 


1 1 F zi dlie the e.:;10001, whereas it 
0 en there Hy to Rides. n 
5 1 1 e ve NG d this Error was fal. 
Then it was maved that the Solleitoꝛ 4hoid. Coffs Solicitor af: 
tor his pꝛetkn 0 0 10 ut Reſolved, that he — MS | 
foz. the Allent was in Court, and beingan ft of the Court, 
the, Sollcitoz. ll be indempnied. 945 

Note; Tf there be Errod in one Part ofa Decree, not de: Decree 
pendant but diflinc from the 7 7 the Court will reverte in Put 
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JEnant of - Frank Tenement deſrendiſeogrees | fell (200. b.) 
1 to B. and B. pays im Part af the Pu 255 * 
ney; the Uenvor Vics; aud hig Peir en 2 4 Gude 2 7 
erhidies bis Ein ageruſt him, te dove hes Conttait ere 

_ eijted{\Roſolved; by the Lon Keeper Bridgeman Vp ele 8 
that che Plaintiff: wann het be retzevev; koz th 
but petial Otcupant, and dees not Ur 4M: 63 
ther, and therekoze the Covenant o: Agreenrent 
Father {hall Rot 9 dum to a Conve MI 
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Upon a be, 13 Cr. 2 legt, xx O 
„He N 11 I. was "t6 habe Pole beltdeted by the Plaine 8 


Tru no br D Father to the Dekendant, to compound fo2 the Plain- 
co 7 af I. Elf 's Füthet's Eſtate, then ſequeffred fo2 deducing Money 


Sams at Goldfinichs-Hall; the Plaintiff was Exeturoz t0 bis Fa. 


202. 


u- de ther. Che Dekendant plended the Statute os Limitations, 


21 Jae. 16. Upon argulng this Pika it was fiſifted. by, the 


Plaintiff's Cotinſel, that an Aecount; fo2 Money delivered 
on a Truft was not within the Statute; and c Reſol. 
ved; and thereupon the Dekendant vwered: to anfiver ; 
and the Plea over-ruled in Trin. Uacation 16 Car. 2. Che 
-*Caule was heutd by the Lozd Chancellor, Judge Windham 


. 40 Twiſden, und they were alt of Opinion that the Stat. 


ok Limitation did not bar the Suit, becauſe. it was a 
.Cruft. 955 oe, 7501 was e Me e Reaſon, | 


SS TYEF.1 3 125 3 v4? 


W th Sir Edvard Heath ae Hanley, wms. 


On a Pes, 21 Mai I 5 Car. 2. 


4 „HE Plaintiff, was Son and Exetutoꝛ to the lat 
Wyndham. I Chief Juſtice Heath, ſo made at Oxford during the 
Difference between King and Parliament, but never ſat 
as Chief. e in Weſtminſter-Hall. The Bill was to 
babe an Account ok Boney reteivev by the Defendants, 
Aus Piothonotaries ok the King's Bench, which was all 
to belong to the Chief Juſtice;: which Monies they by their 


Limitations, Office. ought to receive foz the Chtef Juſtice, by an implied 
„ Triift Virtute Officii The Defendants plead the Statute 


„i. ok Limitations 21 Jac. 16. Inſiſted, that the Truſt was not 
within the Statute of Limitations. Anſwered on the other 
Part, that a Guardian, &c. was within the Statute, and 
he was Truſtee, * N * the Defendants ſhould | 
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Davies , Beverſham and his wits.” (x 
Mich. 3 4 Cat 2. 


W Davies agrees koz the Purchaſe of certaſh Co. 2 

pyholds, which were lurrendzed out of Court to his Rau. 
Uſe, but befoze-Admittance he dies, having other Copy 
holds; and 'having* made his Will- aftet the ſaid Colt pars 
tract, be devileth to the Plaintiff, who was 22 his viſible Lands 15850 *. 1 
petr, all his Copyholds ; his Cutke after his Death, being 
then priviment Enſtint; was delivered of the Defendant's 1 
Kulte, who then became peir to the Deviſoz. The Plain. 
tiff admitting that the CTopyhold contrafied fo2 did not 
paſy, dy the Will, takes a Leaſe of it from the Heit fo2 

o Pears, and agrees to hold it longer at the Bent; 

attends Differentes ariſing; the Plaintiff ſues fo? the Aker 8 FF 
Copyhold ſo contrafed fo2, as paſſing by the Deviſe ſu- un bee: 
pra; and declared by yh kim that the Copphold did Truf. 
paſs by the Clill to the Pie foi that. the Purchaſer / 
had an Equity to recover the Lands, and the Uendo2 
ſtood ſeized in Truſt foz the Purchaſer ; and the Caſe of 
the Lady Folcomb 1651 was cited, wherein it was ruled, 
" that if; upon Articles fo2 a Purchaſe, the Purchaſer vieth 
and deviſeth the Land befoze the Conveyance exetuted, "_ 
the Lands do-paſs in Equity: : 
But in the Pzincipal Caſe, becauſe the- Plaintiff hab anche in 
admitted the Title to be in the Defendant, and paſy 59% 2144 
Bent and agreed ſo to do, the Court would not decree; 


but declared, if the Plaintiff had come in l it da 
bu Peopet we a Decree. 


Lee . weer Hall. ji Jan. 14 Car. 27 1661. Gd 


Eviſe of the 'Boiety of the Perſonal Eſtate to the Chancellor, 
D Wife, and. then of diverſe Legacics, and then of the Wie © the 


Reſidue to another: Reſolved the Mike ſhall have a full juge Hive. 
Moiety, if the other Motety be ſuffictent to pay the Debts,” 1 
and that the Debts ſhall go wholly out of the other Mole. cn of the 
tp, Dy. 164. Against which it was objecten, that the Þug, mE. 
band ſhould not bequeath any Part till the Debts paid, 
and that OY the Debts ought to be firit deduted, out 


of 


Ini Uuria Cancellaria, 

** of 75 Whole ; but that 7 was over-ruled, the o. 0. 
ns Gul; ze ther Boiety being ſufficient fo2 the Debts in this Caſe. 

(.) RAe, Chet tte Beaued of a Meiety of the Per: 
ſonal Eſtate, where * . had Money, Bonds and 
a Leaſe fo2 Pears, a MPoſety af the Leaſe fo2 Pears 
Perſonal E. paſſed, although it 18 5 8 oe vow way not "__ 
"Oi ett e | 10 | | 


N 


Wend werſus Breton” 12 Car. * 


G dona was bequeathed to younger Child en, where 

V there were diherſe Odugbters, and gone Son, who 
wos the. Peir at Ta. and hon a fair Inheritance, yet 
was by. Firth a .Decreed that he was 
not, g ygunger Child. within. the Deviſe; and ſhould not 
BY * it, being Peir at Law: The like Caſe was av-, 
(2095) | Gi er 


14 


en ſo by the . al the WANs, inter r Mead aud Cane & 
$6 15 I * */4 qt "+4 5 


e bade 12 a0 17 "Feb. 14 Car. 2 


2 mw 


VILE mas to be relieves: againfi an Arten tao; 1 


Chancellor, 
Mader of the N and at the Hearing of the Cauſe it was decreed ta 


- an Account ; the Account was ſkated by the Mater; then 

th fee the Platten moved to diſmiſs his Bin, paying what 
Derne, Tofts the Court would afteſs ; which was oppoſed, fo? that 
the Judgment of the Cart being given, the Plaintiff 

ought not to. abuſe the Court and depart from it; and 

the Caſe of Wingfeild and Thomas was cited; where upon 

an Obligation, the Platntiff here was decreed to pay 
8 Damages and Coffs, and after the 1 

4 Fe noun; have Dihaniflep: | his Bill, byt it dener 

. ae uilibet poteſt renunciare Juri pro fe introducto. 
PMaſter ot the Rolls directed it — moved defoze the —4 
5 2 a and. the 17 Feb. it being moved befoze him, it 
by gp nied ; and the Lo2v. Chancelloz and Judge Browne, 
. 3. betmeen Cheatly and W gave the fame 
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pon a Plea. | 


B was to 


Defendant had received. on a Truſt fox the 
— den bis Minozity, and fo) £ Joney ord; 
| — Bonds fo; tht Pramrif, and fo2 U ttitihgs,. &cl 
Che Defendant pleaded, that the Lands lap in Cheſhire, 

within the Count Palatine of Cheſter, and of Lancaſhire 


within the Duthe; and that tue 'Defetdaret tived. within 


dagen debt Davies“ 1 Ja "th Cat. 25 4 


ave an Account of the Pug its ot N r. 


che County Palatin 'of Cheſter, and nor within the Ju ⸗ 


tissikton dk this Contt. Thts Cale having been koꝛmerly 
argued/bers2e the Jüdges, fu the Ablente of the Chaͤncelloz, 

they cauſed Pꝛecedents to be ſearched; and nowP?eceden 3 
were produced, as Herne verſus Smith, 12 Eliz. fo; that 
Lands lay uithin the Duchy, was over ruled; Switch 
 verfup! DElves, 5 Nov. 2 Jac. Btll being fo) Evideiices, 
the Defendant pleads, that the Lands concerned ite in 
Cheſhire, and that he lived there; and ſo not within the 
Juri@diftion of this Court dut of the County Palathiez 
but upan Argument the Suit not being fo the Lands, 

but foz the Writings, the Plea was oder ruled. Sher⸗ 
borne. berſus Vaughan, 13 May 14 Car. 1. Biſt wa 
relieved on a Truſt; the Defendant pleabed* the uttsdic- 
tion os the Duchy, this was Ex parte; but i my Low. 
Coventryis Time, Hales verſg3 Daniell, 24 Oct. 5 Caf. 1. at. 


tobe 


idem, in which: Caſs the Bill being fs2 a Perſonal Ching, 


that Caurt over-ruled the Prea'of County Pifatihe ; and 
in the fame: Cafe, 997. Page, to whom tt was refertey to 
tert, reporten upon Uiew of Pietevents, that the Jutis - 
dien of the County Palatine was allowable between 
Parties: dwelling in the fame County, and fo: Lands there, 
and: for Matters total ; and mn the Argument of the pain, i 

tipat Caſe, J cited the Cafe of Sir Jo. Egerton and the 
Earl of Darby, 4 Inſt. and upon long Debate in the pun⸗ 


cipal Caſe, the Plea was * but without Coſts, 
Hob. 7. Owen verſus Hor. 


Clearke 


an — 88 


— — —̃— 
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the 90 of the Mike without her erb te a Bill 

Baron and fq1 it; becauſe. the ite was no Patty, the Defendant de- 
| mütred; 1 of. Things merely in Aﬀton- belonging to a 

- Wife, as a_ Bond, &c. ſhe ought to join in Duſt; but o- 
thertwife it gs of a Rent accruing in the Mike's Right after 
Marriage; and if the Þusband alone ſhould ſue oz be dif. 
- miffed, that will not conclude the Wife; and if he die be- 


80 1. Jovgment 92 Decree, the Wife cannot revive the | 
But 1 8 : . f 


„ 


(208.) Anonymus Upon 4 Denurrer aber Trin. Term 
r. TH Vill was barely t. ba | diſcover a Deed: the Defen I 
dant demurred, fo2 that the Plaintiff had not- made 
: Dath. accozding to the Courſe of the Court, that he had 
be. not the Deed. Serſeant -Glyan fo2 the Plaintiff, That 
in this Caſe. Dath is not required, and took this Dif- 
ference, that when the Bill alledgeth the want of a 
Deed, and ſeeketh Relief upon the Matter of that Deed, 
bp a Decree, there ſuch Dath is Neceſſary ; but when the | 
Bill ſeeks no Reltef, but barely deſires that the Defen- 
vant would diſcover whether he hath ſuch a Deed o2 not, 
o2 to have it pꝛoduted at a Trial, in that Caſe the Plain 
tiff ought not to be put to his Path; fo2 it is not p2e- 
ſumed the Plaintiff would-erhibit a Bill in either ok the 
latter Caſes if he had the Deen: This Difference was 
app2oved by the Low. TI and rer the Plea 
e OR mat Ly 


$55 


| | + | | os Roberts 


be done in this Cale, but would hear the. Defendant's 
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| Robens verſus Wilks, Robinſon & l.. „%, 
dan i i 0 


THE Pleintiff here erhibited his Bill firſt; to which Chancellor. 
1 the Dekendant put in an inluffcient Anſwer, and [9 missen » 
detained the Plaintiff here; and then exhibited a Bill in arch 
tbr Errhequer in the Nature of a Croſs Suit, and poſt: **" 

ed on that Cauſe there; wherefoze the Plaintiff moves 

oz an Injunitton to ſtay Proceedings on that Bill in the 
„ cod cog 13006 ann fo eralin 


Verdall & al verſus Harvey. 7 Feb. 8 Car. 1. (aro) 


HE fame Day that the Plaintiff's Cauſe: was to be Lord Keeper, 
1 bear in Chancery, the Defenvant- cauſed the Plain n 
tiff's Counkel in Weſtminſter-ball, as they were going te 3 
the Chancery Bar, to be ſerved with an Injunaton out ot cheque wh 
the Exchequer, to ſtay the Suit, which the Plaintict 8 Chancery, 
Countei declared to the Court : (Ghereupon Counſel not 
attending, a farther Day vas; appointed, and the Deken⸗ 
dant ordered to attend then, which accezdingiy he did; 
and dy the Declaration of the Plaintiff 's Counſel and the 
Defendaur's not denying u, the Cafe upon the Jnjunitlen be⸗ 
ing as [aforefatd; the Ceurt appointed two ſeveral Oz, 
'ders;\ made by Chancelloz Eiſmore, ts be read, by one of 
which it appeared that an Officer of the Cuſtom-Honſe he. 
ing fervcy: with Subpenss to anſwer Bills there, would not 
ünmwer thereniifs, dut procured an Injurfion out ok the 
Erchegner, and ferded it. ©2dered there, That the Plain, 
_ riff: mie pꝛoceen, nhotwithſtanding the ſaid Imundlon, 
and by anocher gemmitted fox the Contempt ol this 
Cart ad the Lozd Keeper declared that ſe it migge 


/ 


Conner,” and that upon hearing the Caaſe it migpt be 
dime ozretatnrd, as was uit; and he aszes the Deen 
butit it pe would watbe che Injuntion, and p2oceed in the 
- Cagſss ta which de antweren, that he had no Counſet, ans 
F te lr; the — 5 es "ys 2 
wü ze dertv, which the Detervne tef800, mut 


{1 a — "Y WR] Ac ** th. 
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he was not able to waive the Jnjunton; which the Court 
dented, ſince it was his own Suit; but the Defendant 
„ refuſi ing, the Court ozdered the Plaintiff? $. Tounſel 
to open the Cauſe, which was done atcozdinglp; and the 
| Dekendant allowed another Day fo2 his Counſel to de: 
kend, ſo that the Matter: of this Cauſe might be freely 
. Debgted on both Sides; which the Defendant refuſed : 
e of Cherenpon the Low Coventry declared that the Court 
* Ty would not give Way to this Jnjunfton, fo2 ik ft be pze⸗ 
- tended that the Defendant be a Receiver of the Erchc- 
quer, that hath been over-ruled by Multitudes of Pyece- 
dents, upon great Deliberation in the Time of the Lozd 
Bacon, Sir Thomas Bromly und Elſmore, and other Chan- 
cellozs and Keepers, and ſince his Lozdſhip was Keeper, 
upon the Pyecedents, and upon Conference with Chick 
hem Walker, and e reſt of che 8 


3 
{ i 


110 0 0 NE Clerke was ried to anſiver, upon: pleading the 
| Pꝛivilege of the Exchequer, being an Dicer there, 
aer Pri and did anſwer; and ſo did one Vernon upon the like 
_—_— Plea; and the Lod Coventry ſaid, that in Caſe the Pꝛi. 
pllege were allowable where one ſingle Accountant there 
was ſued here, pet it is no Plea where the Bill is a- 
gainſt an Accountant. end another, as here; fo2 there is 
fe nd: Colour fo? it neither in this Caſe no2 any: other. 
| And whereas it was objecked that the Chequer had the 
Priority of Pyiopity of Suit in this Cale; it was anſwered, that did 
Suit. not appear, and that the Plaintifs here were Strangers 
to the Suit in the Chequer ; and there are frequent 
Pietedents, where the Dekendant in a Court of. E- 
quity hath. been admitted to a Croſs Sutt in another 
Court of Equity, without expecing the Event of the firſt 
Suit; fo? if the Plaintiff in the firſt Suit ſurceaſe: oz be 
Dees inthe diſnifled, the Defendant: hath -no'Þelp here but by his 
amd Ke Croſs Suit; and the Chequer hath ſuffered new Suits. 
there touching Matters judictally- ſettled here; and this 
Court hath done the like by the Thequer. 

And his Lozdchip declared that he did not conceive any 
8 Suit in Equity between Party and Party was maintain⸗ 
äͤble in the Exchequer, but by Realon of Puvilege, and 
_ that: Piivilege holdeth not, unleſs all the Plaintiffs 02 De-: 
keudants be pzibileged ; and therekoze as this Court dath 

not binder the Proceedings in the Excheauer, ſo it doth 
: Der, nne the os adi the Diptptifs, 


Fd 
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be at Liberty to proceed here, and the Defendant and his Vide Chan 
'Cotinſel are injoined not to move in the Exchequer to Rales, Tranc 
hinder the Pꝛoteedings of this Court, ko which Purpoſe Aion 1 * 
the Plaintiff here may take an Injundion; and as koz the 8 
Defendant's Contempt his Lo2dſhip will adviſe farther 3 and — 1 


and the Defendant to attend here de die in diem acco2d- —_ 
ing * Becognizatice” to that POOR : es RE : 


Sir Henry Goring & al, Plan; i 


; Ch Vickerſtatſs, Eliz. his Wife, Jo. Eversfield 
per Guardianum ſuum, Dame Anne Alford, Wi- 
dow and Jo. Alford by the laid Dame Anne (212) 


his Guardian, Defendants. ,. Dany, 37, ee. . — 
e, ee, Ser ad, 5 

0 Alford deceaſed, being leiten of the Mano? of Hams, Cn. 7 , 

&c. by Jndenture, 9 April 14 Car. 1. ànd Fine thereupon, ch. ]. Bridg- 

fettled the ſame to the Uſe of hinifelf. fo2 Life, the Be. man + — 
malnder as to Part, to the Cle of Frances his Wife fo; 

Liſe, fo2 her Jointure; the Remainder to his firſt and U 20m * 

fourth Son in Tail; Remainder to Sir Edward Alford, his; 


made the 


by | 
5:other, fo2 Like; Rematnder to Str Edward Alford's fitff, Maſter MN 00 
and all other his Sons in Tail; Remainder to his own Ron of 
Right Heirs, under a Pꝛoviſo that it ſhould be lawful Dame Anne 
fo2 Sir John and Sir Edward, when. they ſhould be ſolely oy. 
leiled ok the Pꝛemiſſcs, oz any of them, at their Plea- 
dark to make, Leaſes. of the lame oz any Part thereof 
02 21 Pears, under what Rent. they pleaſed. 05 
7 July 1643 Sir John Alford made his Ul, whereby be 
gave his Daughter Jane, the Defendant Eversfield's Mo⸗ 
ther, 600 l. and to his Daughter Elizabeth, now the Mike 
of the Defendant Bickerſtaffe, 300 l. to. make her Poztion 
3000 l. and deviſed to her all his Meſſuages in White- 
Friers, London, Pitch Hatch and- Huſwell- ſtreet in Middleſex, 
and in Wiggen-Hold. in Suſſex, Habendum to her and the 
Heirs ok her Body, Remainder to Sir Edward Alford and 
bis Heirs ; provided that if Sir Edward paid Elizabeth 
25001: at. her WVattiage-o2 2x Pears (which 'G0uld be fix) 
the Eſtate to her to ceaſe, and the Pꝛemiſſes to remain to 


Dir Edvard and þig;Heirs; and ok bis (aid Will de made | 
Frances his own-GWife Executo s. 


Fl 
"9. erm it 


And afterwards, purſuant to this Power, by Inventure 
14: April Car. 1. und by Indenture 3 January 1648, did demiſe 


to 


— — 


1 
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5 7 to the Plaintiffs the greateſt Part ot the Mano? 1 of Hams, 
Sec kam | Michaelmas then-1aft-paſt, fo2 21 Pears, rendiing 
10, in Truſt that they ſhould permit the ſafd Jo. Alford, 
during bis Life, to take and receive the Rents and Iſſues 
_ " of the ſaid Wano2; and upon farther Truff, that after his 


fad Mano? in Satiskaction of her Jointure, ſo far as the 
thereunto; and to permit her, during her Life, to receive 


the Life of her Husband, if the Term ſo long continued, 
and ſhould permit his ſaid Mike, if the Term fo long 


© - ſhould be wanting in; and to pay the Reſidue to ſuch 


"gk cab due to her own Ute; and upon farther. Truſt, that the 
P laintitks after the Death ok Frances. during the Reſidue 


and Petfons, as the ſal Sir John Alford ſhould in his 


- Life-tiinie, by any Writing by him ſealed in the Pzeſence. 
of any two credible Witnclles, . oz by his laſt Mill ap; 


| ford to have and receive. "all and fingular the Rents of 
the Pꝛemites. | 


' trebible Witneffes, thereby reciting the kald "Demiſe and 
'Cruft, vid nomtnate the eldeff Son of Sir William Alford, 
Jol. per Ann. and his two ydungeſt Song 601. aptece ; and 
the ſaiv Sir Edward Alford to receive the reſt of the yo; 
fte, by the Craft of the cat Demiſe Inifed to be paid 
the kald Frances, and after her Death to recewe the 

mea of the Pyofits during the Reſivue'of che Term to 
das dene x 7 "Ten x, oh Derlaratton ot Truff 


Haus well, as he thought ; and that his Brother: ir 


90 


Deceaſe. Frances his Mike ſhould receive the P2ofits of the 
Pꝛemiſſes by any fozmer Aſſurances were any. Way lfable 
out of the 'Reſidue of the Pꝛemiſſes 1201. per Ann. during 
tontinned, to receive the Reſidue of the Rents during 
the Reſidue of the Term of x Years, if ſhe ſhould lo 
long live, to the Intent (he ſhould pay. thereout ſo much 
Money towards the Legactes as his Perſonal Eſtate 


erlons as the ſaid Str John Alford ſhould appoint. by his 
kl, and fo2 want of ſach Appointment to retain the 


of the Term of 21 Pears, ſhould permit ſuch Perſon 


int, and fo; want of ſuch Nomination, and after the 
Bench of fuch Nomtnee, the Heirs of the ſaid John Al- 


- Ch 1 Sir John Alford, by a Deed: Poll the ſamie za 
of Jan. 1648, figned and ſealed in the Pzeſence of - four 


his Bother, to have out of the Reſidue of the Pzemiiſſes 


Ne own Oe; It er by one ' Witnefs, that Sir 


Jas Alſved, her #2 


ups betoze his Death, 42 
1155 


ant th that de had fecrled that 


wit ee Was" by Agreement 20 hive: an br Effate af- 
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ter bis Death. and that he thereout appointed ſome Al. 
lowance to his Daughter Eversfield, and declared that the | 
Defendant Elizabeth, now Wife of the Defendant Bicker- . _ ; 
ſtaffe, was not to have any Thing out of his Eſtate there, fer 2 Bil  - = 
koz that he had otherwiſe: pzovtded foz her. John Alford pray an Inter- q 
the Night of the ſame Day, wherein the Declaration bears en 
Date, died without Iſſue Male, leaving the two Daugh⸗ claim che 
ters his Heirs. Sir Edward Alford died Inteſtate 16435 Tilt. 
the Dekendant Dame Anne, his Relit, had taken out 
Admintſtration. Jane the Mother of the Defendant Jane 
Eversfield, and whoſe Peir ſhe was, died in the Life of 
Frances her Mother; Frances having p2oved the ſaid Will 
ok her Pusband died 1659, having made Elizabeth Bicker- 
ſtaffe her Exccutrtr. 
The Defendant Dame Anne, adminiſratrir of Sir Ed- 
ward Alford, the Ocfcndant John Alford as firſt Son and . 
Deir of Sit Edward, Altord, the Ortendant. Bickerſtaffe and 
his Mike as Exccutrir to Jane, who was Executrix - of 
Sir John Alford and John Eversfield ag Coheir with Eliza- 
beth to Sir John Alford, ail claimed the Benefit of the 
Truſt, during the Reſidue of 21 Pears after Frances her 
Death. The Bill was that the T efendant ould interplead, 
and to have the Otrettion of the Court to whom the Truſt 
belonged. > Were | 
Upon the Hearing by the Mater of the Rolls, 28 Nov. 
Car. 2. In as much as the Power. reſerved. to John Al- 
fond by the Leaſe ts, that after the Death of Frances the 
- Truſtees ſhould permit ſuch Perſons as he ſhould. nomi⸗ 
nate, and after the Death of the Mominee, his own 
Right Heirs to receive the Rents, &c. the Court was 5 
of Opinion that John Alford - has thereby no Power to. ro s 
nominate any Perſon to reteive the Rents, &c. but du⸗ 8 
ring the Life of the Mominee and no longer, koz after 
the Death ok the Mominee, the Heirs at Law are no- 
minated by the Oziginal Deed to receive, &c. And when 
after by the Deep Poll Sir Edward is nominated to re⸗ 
ceive the Bents, that muſt be intended, ik he live ſo. long» 
fo? the Deed Poll recites the Deed, and is in Purſyance 
of the: Truſts therein; and that John Alford's; Intention in 
the D1iginal Leaſe is certain, that after the Death or the 
Nominee, his own Heirs should have the Reſidue of the 
Truſt, and both the Deeds being executed. together are | 
to be taken but as one Aſſurance; and ik he had intended 7, bed. 
that the Heirs, Executozs 02 -Adminiſtratozs ak Sir Ed- d ne 
ward ſhould habe the remaining Part after Sir Edward's Afvrance. 
Death, he would * 3 them as well as Sir Edward; 
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ed fox that the Intrreg u the Texm was alivays in the 


Paine, and ast in Sir Edward, but ovly us Mominee 
ts the P1ofits, he being Dead the Truft to dim teaſeth, 
and nothing puſſeth co the Hetr '0x Avmimftratrix, but re- 

maineth ts Elizabeth the ſurviving Daughter, Heir and 
Exeruteix of Jobs Alford; and the Teffimony of Elizabeth 

- cal be intended to relate to no other Settlement but the 
itt, by Deev and Fine, and to the Second, raifing the 

Truf in the Leafe which was not then in Being, made 

afrer the Diſtsurte the Day of his Death; and that the 

Bede of the Truſt of the Term doth' remain to the 

Heir at Lav Meiers af Law of John Alford, who in'a Doubtful: Caſe 
- oitetht to de pyeferred, eſpectally when it is ſo confonant 
to the Intention of John Alford, and the Defendant Eliza- 
beth alfo, his Executrir; and doth therefoze O2der and 
' Decree the ſame acco2dingly, and that the Rent Arrear, 
ans fo2 the future, be paid to her, rer. Jai 
And upon the Appeal the Queſtion was upon the whole 
Cafe, Whether John Alford had Power to diſpoſe of the 
Reſidue of the Term of 21 Pears, after the Death of 
Frances, o; Whether he were not reſtrained by the Limita- 
tion of the Truſt to the Hefrs after the Death of the 
— Nominee ? It was offered by the Counſel of the Appellant, 
that Sir John Alford, after two Limitations to two Per“ 
rerpeuity. TONS, Had not Power to limit to a Third after the Death 
be the Second, becauſe it Is an Exrecutozy Devile upon 
Execuory an Exetutoꝶ Devile, and tends to the Intatling of a Chat- 
Deriſe. kel and making of a Perpetulty, and this Limitation of 
 Jobh Alford they ſaſd was out of the Power of the Truſt, 
and not out of the Intereft of the Term. 
Tem Tor - *@he Conrt did all agree in one untkom Opinion, that 
' the Limitation of a Term to ſeveral Perſons in Re- 
179. |tmatnder one after another, ff thoſe Perſons were in Be⸗ 
ing, and particularly named, could not tend to a Perpe- 
Tac: | Cafty; otherwiſe, if-the Perſons were not in Being, and 
' Foſidilicy, that a Man might declare the Truft or a Poſſibility in 
 Reniafnver, but that the Limitatſon' ot a Truſt of ſuch 
Poet to the Heir of che Limits was a void! Li- | 
„ Hfation, and the Truſt was in the Limitsz, though of 
a_Chatfel Neal. And he having hy 2 Dien Poll the 
kuhn Day fitted the Leafe, which was made purſuant 
. . to'rhe Power of the firſt Settlement, to Sir Edward Al- 
1% wr, the whole rematning Term after che Deach ol Fran- 
ach without any other Limitation ez Reſtriaion, which he 
might "Have Tone, the fame was a good Limitation of 5 


* 1 


Power. 


ower, Intereſt and oe” 
Sir Edw ard Alford, whole Re- 
being explained by the ud one Witneſs; aud that Sir mailer ts 
Edward Alford, his Erecuto2s and Aﬀigns ought to pape 
therefoze intitied thereunto as Admjniffrotrir of Sir 4 
ward Alford , and therefoze o2dered and decreed accomingly, feige 
and that the kozmer D2der and Tecree be diſcharged d 
and that the Plaint tes walt come to an Account daz, auß and zd © 
pay the ſatd Dame Aube the 'Rents and Pꝛofts, and con, Def 
vey to her if required, &. Mo. 809. Hatton, Cox any Mol. 
lineux, 1 Co. 156. 1 Cro. 5757. 10 Co. 47. 8 Co. 4e. And 1 and E. 
Quere, Why the Truft of a Poſſibility of a Term is de⸗ win d. 
clarable when the Remaitndct of a Poſibility is nat 5 
fignable, 8 Co. 96. ' by: 53 f PA . 5 1 10 3 a ; | £2 | : 
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Parker verſus Plummer. Upon an Appeal from 
a Decree at the Rolls. 27 Jan. 14 Car. 2j. (23) 

Per ſold a Leaſe which be had Fox. thyee Lives wem pe. Ages 
J the Dean and Chapter, to Plummer, and it was agreed 65" 
Plummer ſhould pay 4320 l. fo; it; after the Defendant” 
agreed with the Plaintit. that o be .wowd abate him Ken 
2 3 reconvey the Leaſe „ and was the 4201. 

kan and Chapter were reſtozed; the Plataitſ@®..thergug- ate. an 
on abated the 4201. and King 20 b now retond, 4 - agg 
the Plaintiff exhibits his Biil fo2 the Leaſe, which the 
Paſter of the Rolls decreed to hign. Note; This was 
decreed: againft 'the Don of the Purchaſer, ede Faſhar. 
veing/ Dead. - Quaze, Whether He kame in by Settlement 
l as.Decupant. Upon Ippral this Decver was affiented 
by the Lozd Chanceltsz and Juffice Bridgeman. In 4his - 
Cale it was objeſten, that this Court ought not to decree 
it, fo2 it was in Nature of a Wager, and the Cgnſive. 
r e vation 


. 


" ration: unequal and. PR "and ; That "an Adlon mote 

. .pwoperly ſay ;/and that it was in the Diſcretion of the 
Court to ectee Agreements, oz not, which was where 
E dught to be d ex re IR 11 85 Ber 
ut r BEEN Paper on | 
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M len Anm r Duke Je an Jan 


. 1602. 
. | 1 HG + Aha; 27 _ e. bel. 
. . PHE Lady v MEL 0 Aa Mother of the Defen- 
Lebus 1 vant, being a "Feme Sole ſeiſed. of a Reverſion after 


Sb, one Life, conveys the. Land to the Ute of herſelf fo2 Life, 

Lord Hale. the Rematnder to in Tail, with Power fo? bet velng 

8 Power execa. Iülg tu make Leaſes. fo2 thꝛee Lives oz 21 Pears in Pol 
. Corr ali ſeſſion. The Feme marries, and then-ſhe and her Þus- 
. Marriage. "band leaſe fo2 2: Pears, in the Life of Tenant fo2 Life, 

e. to commence from the Date, koz Payment. of Debts, &c. 


- 


2 2 X this Leaſe per Baron and. Feme were good. Bridgeman, 
EEE 2 This Power is not purſued, ſoz by Marrping ſhe hath 
Power * put. herſelf under the Power of her Pusband; and there 
jy nr is a Difference between a Nude Power and a Power 
Ante Caſe "which flows from an Intereſt ;. foz when a bare Power 

101. is given to a Feme, by {li to ſell Lands, although 
the marry, yet ſhe may ſell, and may ſell to her Þusband; 

but when ſhe reſerves a Power out of an Intereſt of her 

oon, contra; but ſuch Power ought to be erpounded 

benignly at this Day, though fozmerly taken füridtly. Se⸗ 

-* cont Point, being whether the Leaſe from that Date were 

good, was not reſolved. Afterwards, Hale and the Chan- 

"One Wann — n e Vill was dilmtſled. 


K* 6 


-(@ „ 0 Bedingfield: arrſue Zouch, 


| Hide + rſs P erty; ; both in the" \ 7acation | befor 5 
a} EAI CLE Trin. 15 Car. . "FE SB | | 
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5 D ne 1 all Decrees in Chancery, a as, well fo: 
ron Tuer. IV Perſonal as fo2 Real Things, ſhall be executed by 
- Sequeſtration Shoqueſtration.; and both theſe 1 wore * it 
— * and diſmifled . e. d 
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IR George Binion . botight a "bo fol 2000 J. Lord: . : 
Name ok his Son, then übe Peats of lg the A. K. ail 
George g Eſtate being o2dered. to be told koz Belinguen⸗ Windham. 
cy, the Truſtees fo: Sale ſold. it to Stone, to whom "fo? yrefanptive 
300 l Sit George's Son and bis Wife conveyed, - making Tra er 

ath they, were not ſeiſed, in Truſt: ko; Str George. Dit Ame Cale 35 | 

corge leeks Relief again st dne as fb2.a. Truft, and in 151. 

Regard the Eſtate mas ſald as Sit George's, and that the race 232, 1 

on was 10 five * old at the Purchaſe, the Cour | | 
n which Sir b 
Gzand | ron gg 
comery 3 the Deeree was, that an Infant . 7 An. Maſter of the 
vey. Cur' : We will reverſe the Decree, but will not lo far Rau-. 
countenance. he Jurisdifion 14 that, — 755 * to n Infant to con · 
| r Coen Hey * . ? 0 ” 3 17 „ (218.) 


2 potten againt an . daun „ Paatice.; owered Gagen 
that it be rekerred to a Malter to examine how much 2 Jaigmen 
on the Infant yt ved. Note; The: Guardian 2 


Viſcounteſs * werſus Delahay, Eſq; (2199 
Sur Bill of Review; ;; Demurrer. 21 May 15 5 
. Car. 2. 1 | | 


ILL was to reverſe a Decree in May 1655, where the Lord Chan- 

Ducheſs of Hamilton, the Defendant's late Mike, was e Windum; 
Plaintiff, againſt the Load Cranborne, the now Plaintiff's | 
late YVugband and other 6 z Crro2s afligned, 


were, 


7 


* 2 K 
* 3 1" 
* r 
8 * F 
n 1 
. 2 3 * * 


In G T4 Cancellaris. 


| bo G ) chat the "Ducheſs was in Truth a Feme Covert 
at the Time of the © had, as it appears by the 
now Defendonts Uuſiver in this Foutt, 3 | er Cauſe; 
dio there was no Caißſe Court, being a: 
bated by her Marriage wherein ie was the Plans 
* * 


.] 4755 the Deed of the Earl of Dirlington under 
which ſhe. claimed, bring a 'Deed of Feoffment of the Fri 
ets of Swltord, mas yo . cor the Effate thereof was in 
Ties at that Tlie, 127 no Livety of Dtilin was G 
- -»-- Pozted in Equity to the Ditertfun pf the Plaintif, Ur, 

' ©, Counteſs Crandorne, Cobetr at Law with the faſd Ducheſs 
_ .c:« 4-2... UW the (aty Earl of Dictingtop. _ 

Ts this the Defendant vemurten; and fo: Caule ſhewed; 
that fo2 dugbt appeared, the Derrte was. well grounded; 

and that the firſt Errox was not Batter appearing in 
ry FY * of the ſaid 8 *. 1 and oh 4 al- 
| edg troz, and n atter, and that the 
now Pinne i coukd not Rolf anfage-thereof, neither 
n any ever take Adpantage of it but the Defendant, 

who had excepted to it; and it was but Matter of 3 
- 'vatemeent, and not in Point of Right, and after a Decree 
| in Point vf Right aught/not to de admitted. 

Ehr in in Na. As to the firſt, Refolpep, That a Decree made in Point 
ne of Plea Pez of Right ought not to be reviewed on the Point of a di- 
not aſſignable. lutomy Plea, which might have been pleaded in Abate: | 
Ante Caſe 35. ment. E . 

Treto's Fe To the ſecond, Bernule the Earl of Dirlingron was ſeiſed 
| aſigned., ok a Truſt, that the. 1 1 though in the Nature of a 
Tok Colne Feoffment, ſhould paſs the Truff without Livery and Sei⸗ 
3 u. un, fo2 the Truſt mindt baue been declared by. Parol; 

de bar bes a fortiorl in this Caſe.” | Then it was much inſiffed by the 
_ = wlointif's -Counſe}, that the Defendants ould be put 
rer. to anſwer. But Reſolved, That they should not anſwer, 

becauſe by Poſſibility no other Matter can come bekoze 

the Court than what 2-0 in * n and a * . 

C012) 2 % ˙ onmn., 
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en ih where a Lbs» hath bun to leaſe —__ 
1 225 o Pears, and he leaſeth fo2 20% od aeg. 
qu 


ing. x0; MP een au; Wo equa re ed, Power to, 
Con kf Beige 


4 june 13 Car 2. Upon a Plea. 
8⁰ I 1165 for a Soztipn'p of 400 The Defendant end 21 aw 
ed it was given her, pꝛovided ſhe married with Con- * Ba. Hale, 
tent of A; and if not; henea ta have but 1001. per Aon, Cyr' : J. He. 


Ehts is but in Tertorem, hut dad if the Poxion bad Proviſa.th ds | 
ven lies u 9 hed Pen. n= 


JILL wos. to be relieved 17 the Sans! of . Hide. 
D the Aue claimed; by the Deviſe of Air Gervaſe 3 
Scroope, de ak the Plaintif, Father of the Te- 1514 216 *" oat 
feiwant ; he Dekendant pleads, that Dir Gervaſ: bought con. | 
the Manoꝛ in the Name of Sir Gervaſe and the De⸗ 
fendant. That the Monep fo2 the Purchaſe was raiſed Father aud 
by the Sale of Lands of Juperitante, - whith would have bon laut 
come to the Dekendant, ik not cold ; and the Courts were 
beld in hoy. their Names, and be was never ſet __ 
e in Tru foz Gervaſe, and nom Jaimen the whole by 
 Survivozſhip. bu This. is a good Piea, unleſs it an 
be p2oved an expꝛels Trutt, which cguld not be done but 
by 8 Renlication, and there ang no Replication, the Plea 
ſhall be taken. true; fo per Cur', the Purchaſe ſhail be 
intended an Advancement fo; the 7 Vac $3 Cro. 550, aud Sir 
Sidney Montgague's Caſe tete and Criſp verſus Pratt. This 


| Plea was reheard the 17th of Nov. 1663, and on Argument 
on | both — allowed. 


Nanny 


— 


Vil vr ce. Piocets of 
Review, Anſwer; on whic 


15 Da * geg. "ay "os . 
'Feme, 55 "Baron dies. Cuf*? "The Feme thall have the 
* Benefit of the Decree, as if it had been a Judgment at 
Ei & Law; and the Lozd Chancello! afterwards, 18 Jan. 1665, 


LE © WW 72 73 


1 declared he was of the ſame, Opinion in this, Caſe, and 


354: confitmed Judge Hides Certtficsſt. 3 


4d x. 1202 PUT al 4 A 
G24) Sir William be ooh Mehr. 20 on 


* 


| — E 128 Dn upon a oder of RY foz 663% the. Hardt 
— 1 Bridg- 


was, that the Bill ould, be taken pro confeſlo. The 
- the Defendant was not bzought in by 
on tempt, and thereon had a Day alligned to 
the Defendant. demurred,. koz that it 
en. appeared by the Decree, that he appeared by his Clerk 
on the P2oceſs of Contempt, and pꝛaped farther Time to 

anſwer by his Counſel. | Cur' ::Let the Defendant anſwer, 
ring the Benefit of his Demurrer till Hearing ; and at⸗ 
terwards it was heard; and becauſe-of the Defendant's 
Appearance ut ſupra, and becauſe-+afterwards he ſtood out 
all Pioceſs of Contempt, and would not ee, Re- 

105 "__— ig Decree was yew err cl 5 


a * 5 3 
* 7 


ay". Saile vel Darcy, Wr 1 662. 


| Lend Chan 1 5 foz a great Sum ol Money; Bill of Review 


bzought, and new Matter aſſigned ; the Rule of Court 


| Money pad Was pleaded that the Dekendant ought firſt to pay the Mo⸗ 


before a Bill ney befoze the Bill bought, Cur': Let him give good 

of Review, Security foꝛ the Money, and we will dilpenſe with the 
Rule; and the like between Baſton and n * Woe 
i... the Houle of Peers about 1662. a 
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BE Cale 0 Hill & al. 0 Mich. 14 6 


A. 2. N 


Due 1 ; having purchalrd the F ee or cht Landg, Lon Lf Oe... 
lolv them with a general Covenant ;'the/Church' is zunge 10. N 
reſtozed, the Lands evitked ; the Uendee dings Covenant, Roll. 58 

and tetobets the Galue ot the Lands; the Plaintiſk in „ 2 8. 
his Bill, ſuggeſts. that the ſatd Covenant was gotten by bund a gene 
Surpꝛile, and that it was agreed only that he thould:co-1a! Covenant | 
venant againſt his own Ack; which appearing upon Pzoof; nn... 
the Court 82dered the Defendant ta acknowledge 'Da- "I age | 
tisfatfon on the Judgment. The like between Ferrar and | 
Ferrar avout 75 1 . 


<4 9 * 


Chute ehe The Lady m. OT October (22. 0 1 


1 % 2 
3 1 9 1755 11 NE 


Alter tae the e wan A nen in her is fant Ch 5 


cellor, 


wer, and deſired ſhe might amend the Batter, be- 11.92 or de 
ing tnſerted by Counſel_aftex, her Peruſal 5 which was Roll. 
admitted by the Court; no Replieation-being filed; as it au... 
was in the Lozd Coventry” 3 Time ek, Cee 1122 mended, 
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- Smith uerſur Oxinden, "Thin. 15 Cat. . 1 ar 


HE Eaſt⸗fudia company tued thett Fadoꝛ for an at. Lord Chan- 
count of 1200 I. in Sold; he accounted foz ſo much lor. 


ok it patd to the Emperoz of Eaſt- India, foꝛ Cuſtom ; the Merchane, 
Company inüſted that none was pald; admitting which it Cats 


was referred to Merchants, who ought to have the Be- ohen. 
- nefit, in Caſe the Fa#02 defrauded the Emperoz of da 
ok the Cuſtom; and certißen by the Merchants, that the 
Fatto ought to have it, fo2 ik the Gold had been leiſen 
fo: Non⸗ payment of Cuſtoms, the Fado had been charge. 
mM wherekoze Fe. 1158 dare the en, Vide . 
e | | 


p 5 ; of. ” 4 53 4 . 6 ; ; 
' Hd by Gs + * . = 1 Wo a 5 | 
1 4 | $ bid I: 4 tf 1 5 4 
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Rad Bote ver ſus vd 27 oa. 15 Car. 2: 


HE Bill was to diſcover whether the Fa02 had 
=" . 1 ba Tuftoms in England ; the; Fao2 infifted, that as to 
Rolls, at be nerd not anſwer, fog the Advantage din redound 
Wachs dini 'þt1mfeif; it not paid. Exteptions taken ta this, and 
or. TY the Pater repo2ts the: Anſwer: ſufficient ; but -on-Excep- 
mm tis tothe Paſter's. Report ! Reſolved, That the Faito2 . 
2 „ene anſwer, am the Caſe was not like the fozegoing. 
ene. | Caſe;"foz here could be no Cuſtom of Merchants ground 
Report CI 4 erer bd bet Ne (uw: den Seneen, 


4 


e werſus 9 5 oa. | 6 5 Car. 2. 


| 1. 6 Moꝛtgage be fozfeited, and the Moztgago? tender 
| the Money to the aner Pet and then pꝛeker his Bill 
12 85 to redeem, the een oro li0 N Op ye 
dere, ho! e *. wee Hi 4 - 
5 TNA {2 6 £4 


Lord Chan- * HE Slaintif u was PIES ot diverſe an: ks 

one intire Rent was reſerved; a Townſhip recovered 

| Apportion- Right of Common in Part of the Land, not being evit; 

went,of the Leſſee could not appoztton the Rent at Law, fo ſues 

here koz Appoztionment, as there were Pꝛecedents that 

he be might; but it being proved that the Land was ſtill 
_ e he int: foe, 1 my nn 


3 


n. , Jaques. BY oa. 15 Car * 


Lond Chan- 10 was Plaintiff, upon, a Certiorari Bill, to remove 
cellor. a "Cauſe out of the Bapo?'s Court, becauſe his Mit- 
Certiorari nefleg liwed out of the Jurisdicion of the Court; and 
BYYt. nom Having examined his Witneſſes here, the Delendant 
here (who is Plaintiff in the Wayo?'s Court) moved foz a 
Procedendo ; the Platntiff here inſiſted that his Bill was 
of new Patter, and deſired to be heard here, and ſo he 
he and after — 2 Tauſe diſmiſſed, = _ 
4 | | OOI- 


(2359) 


aki Croft . 0 
e 
Digi Bonds and Ungte Conttrots aftiing Lid to mit 
ſell tn Truft foꝛ Payment of his Debts. Reſolved and cc; 
Declared to be the conffanr Nule, that the Credito2s ſhall * 
have in P2opoztion; and not the Fonds to be firſt ſatfs* Ante a 54. 
ned; a Tegatees' shall baue equa: P2oporxtion pro tatz 8 
accozding. to the O2eatneſs o Smallneſs, fox the Land 
made Debtoz, &c. but otherwiſe of Judgments, which 
a1 eg by: Hee 1 n and ee Tit 


211 


Baker werſus Beamont. 6 No ov. 1 15 Car. 1 8 4) 


* B was in the Fleet: fox Beach of a Decree fo2 not — 1 char 

vacating a Judgment, and by Judgment in a feigned “ 

Aﬀion in the King's Benth gets himſelf turned over Hab Cur! 

 thither, and ſo had Liberty to go abzvad, and got the 
Defendant in the Judgment taken. in Execution, and an 

Habeas , Corpus be was byought hither and reconitmitted to 

the Fleet, and confined. ta bis Chamber; and a Habeas 


11 with a .. e to * baden jp the Judg- _ : 


> 88d 5 J. Tymell. 


" Derendant, by Wa of Net of 
7 Galuable — 


otice. 1 [Ly 
„ mean 1 


8 might have 'Batice 
i gnce erecured, Cur”: 4. Ke 8s 0 


been —_ ruled, TE 
\ 


"the Sede = — debe Notice beroze, o7 at 
the Executing of the Conveyance, it ſhall defeat his 256, | 
mn therefore: Beſolved * * is not go. S 


4, 3 


ene, Gu ot a. Garſoot.. 10 ven 15 der, 2. 
2 as At rb 105 0 2 Demurrer. 


I ANDs Deviſed to the Fare! fox Life, aftoriuteds to 
an = be ſold by Executozs foz young Childꝛens Poꝛtions; 

the Executozs die, the Feme dies, the youtiger: Childzen 
pꝛeker their Bill againſt the peir; he demurs, becauſe 
but an Authozity in the Executozs, which is now dead 
with them, ans * Demurrer over-ratled. | 


; 4 « * + 
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e | Churchill Lf Grove & aF. 455 Nov. e 1 - 
ny on A "Plea. 


Lond Car E = Mitt: Nein a PAY arid Se rg 
r erbt 'b's Bill againſt one that had a p2ecedent 


Cogniſce of an Statute; and againſt the Woztgako?, to diſcover what was 
eigne Statate due upon the Starute, and upon Payment to ſet the 
Ales Fan ef Statute adde. The Cognizee pleaded, that he having er⸗ 
the Extent in tended the Recogntzance, came to an Account with the 
| — Moꝛtgagoz, and there being 3000 l. due, he purchaſed Part 
wie N of the extended Lands. fo2 the ſame, and aftigned the o- 
2 ow ther Part to the Moztgagoz, and this without Notice of 
the Plaintiff's Title, and was a Purchaſer koz a Ualu- 
able Conſideration; and alſo pleaded that the Plaintiff 
©... hadfaken the Conuſee ofthe Judgment in Execution there | 
Purchale. _- bis 0. therefore the Lands could not be liable during 5 
his Like. 
DOn the. Plaintit 3 part, as to the fir Point, it was 
fnſiffed, that it did not appear that the Dekendant was a 
1 Purchaſer, there being no new Money paid on the Exe⸗ 
kuting ok the Convepance, but that conung in koz the 
Money fozmerly due, it was nd Purchaſe ;"that it was 
tommon in Equtty foz him, that Had the Cubſequent Judg- 
ment, to be relieved agalng him that had the" pyecedent 
- Statute, upon Payment "of what was due; that there⸗ 
_ fore” the e pyetended Purchaſe being: e 
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2 to o the. "Samar" 8 Jab n ought. not to "affet him 4 
that the 0 r Cale 8 er were 1 Ro: ſo epery 
one OY e Notice of them ab his. Peril. 
The Beckndant e Counkel inüſted, that it was a Pur: * 
chaſe, that the Defendant. had parted. with Part of the za In. . 
extended Lands, which were as Ualuable as Monep, that * 2 
t was the conſtant Juſtice of. this Court, that ik a Pur. 5 
chaſer bona fide did buy in any eigne Statute 02 Judgment, 
and there was a Judginent meſne betwech, that and. his 
Title. by Putchaſe, . of. which he had ud Notice at hs 
Purchaſe, that he ſhonld p2oteft his Purchaſe by the eigne 
Incumbzances ſo bought in; and that though at Lam a 
Purchaſer. muſt at his Peril take, Matice ok a Judgment RW, 
becauſe it affets the Land, pet when one pzdys-.the,.Re- 
llek of this Court to have. the Benefit. of a Judgment. 
he ſhall never have that Relief. agalnſt a Putchaſer. bonn 
fide, unleſs he can prove expzels Notice, in the Pürcharer nh. 
of the ſaid. Judgment when he purchaſed ; aud, 1955 7 55 52 40 fo 
oint the Plea was allowed ; but as foz the other Point Pary ü in — 
that the Plaintiff had taken the Conutee of the Judgment t eution. Bill | 
i Execution, it was confidently affitnied; aud ndt Deniey: — dh Dis: 
that it was no Plea, becauſe the Land would become *? 
_ chargeable after the Death of: him in Execution, and that 
N the Defendant” ought to d aiifiver and viſcober. 


i 1 F ee, 8 o \.# 0 


| Willis Warr Ative: | 24 Nov. ve 


4 a, wr | 


| 7 plea and Demuiret, 1 84 E ELL FD ty Ws 8 * wy "22 8 
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1 Detretal Oper was p2onounced in 375 after it pad u. W 
depended on Account fo2 thꝛee Pears; the Decree, was vor on Scl fa, 

* dzdwni up recitihg the firſt Der, but Part of the Matter 
there is omitted in the Decretal Part of the Decree, _ _ 

the Decree was ſigned, and inrolled, the. Defendant. died, — 

and Sci' Fa“ was ſued to revive, bur. the Plathtiff diſco». e n 
5 vering the Dmiſton, and that he could not have. Reme.. 

that Map, 102. cculd mend oped Detree as bereatde_ 

_ by, Surpzize (the Dekenvant being Dead) upon an .D0- 
tion in Court, he exhibits his Bill of Repivoz, ta te ive 4 f 

much as was omitted, and in Truth the Words of the 

extended to-revive the whole Decree. Jt was pleaved"! Je 
the Decree being Jnrolled, a Bill of Revivoz did not lie, 


. the Plea be n . 
| Curti 


[ 
- 
1 N 
n 
* . 


Aſma 1 


08.) Curtis vas Smallidge. 26 Joi. 1 Car £ 
n E Detendaut' s Witfe had pawned her Þusband's 


late, and the Þusband recovered 15001. in Trover , 
i lafntitt erhibited his Bill here, and it appear'd that 
the Pawning was by the Þusband's Conſent, and he re- 
ceived the Woney. 
1 5 "Becauſe 1 voth not appear that by any Accident 
endant was hindzev of his CUitnefſes at the 
WB we will not o2der a new Trial; and taken fo2 a 
ule, that the Court will not fet afide a Trial at Law, 
fo: any 17 12 which might be made uſe ok at the Tri: 
2 al, 1 np here nothing appears but the Defendant at the 
have p2oduced this Evidence, and we will 
A 705 Tet is Negligence ; ſo there can po no Bill of Re- 
49. view ko any Matter which might have been made Uſe f 
in the firſt Cauſe, oz fo2 any Marter ſubſequent to the 
Decree, as the Plains Conkemon. nn | 


5 8 abame oy ſus Wackſton, 26 Not: 1663.) 5 
(246) fo Iz Car. 2. 


E e received Money due upon a Bond to het 
eben ſe uſually received and pald the Money; 


— 1 be — "Judgment on the Bond. DPwered that he acknow- 
ar. Elias Re- Oy SatisfaTton. | 


Mae 0 — 


05 5 | Randall verſus Richſord. 28 Ih Is Car. 3 . 


Witneſs nit «=: AA alleged be had miſtaken himſelf at a Com- 
mifion, the Commiſſion being returned, he came to 
| London and made Path that he was ſurpatzed; a Spectal 
- Commiſion ifſued to re-examine this Witneſs, which 
nas done accozdingiy ; but this Special Common bas 
1 755 by Motion, by Advice with the Maker of the 
Rolls with the fic His 8 as YOM. to bis Courſe * 
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Read ae Gr 18 Feb. 15 Car. 2. 3 
On a Demurrer. 8 60 


On ſeifed of the | hand: of W. wozth 1151 EP Ante. Lord 
nA of n Farm in W. worth 256 1. per Ann. upticles 5; 
: the. Mandz; and it that the Manch were not wos 
LT per Ann. he would make it Up with the Farm-Lakds- one Ki 
The Plafntiik got a Decree upon theſe Artitles, which was e wi 
To penned that the whore Farm was by. general 97 77 hp 
intluded. The Detendant erhibfted a Binn To have the 
tee explained, on which the Detendant demutred. It was 
inüted, that no kill ok . Review, dv. lie, becauſe nothing deres. 
could appear to the Court on Body of this Decree 
to altef ft. On the other Sme it was thlited, that it 
ounht not to be by Dꝛigtnal Bim, becatiſe it would: tend 
to overthrow all Decrees, and binder their Execution a 
 dintifiiſh their Fozce, and that the Way muſt be to ſet fo2t 
the Matter on Interrogatoztes, upon the Writ of Execu- pemure,, 
tion: Eo which it was anfwered by the Platntiff's Coun- r of 
ſel, that the Defendant in the firſt Dectee could not Tet ** 8. 


h 
forth any ſuch Patter in the Interrogatozies, but only an- Mater was a. 
wer to the Contempts, admitting the Wlozds of the Derree. in 
Allo the Platntiff ingſted that the Demurrer conkelled the 


Matter ok the TM 1 at the Court allowed the Demur⸗ 
rer * 1 . | 


— + Been 1 
Baron Turner. 


den * 1 ur age, Iblon & . 4 mw (243). 
16 Car. 2 * . | 


Jan poſleſſed of a Church Leafs foz Years, TURE the et 70 
Fee of the Truſtees fo: Sale, and then covenants to ,,..c.c y 
ſtand ſeiſed, &c._fo2 his Wife fo2 Life ; his Wife releaſes Leaſe to at- 
the Perſonal Eftate to the Execnto2s ; che Church is re- a 
ſtozed, and the lues here to have the Cerm againſt 75 
Releaſe as long as the ved. * 2 The Leaſe was to 
tend the Inheritance, and ſhall N49 where rhe 9 
was to go, viz. to the Mike, &c 
2. As to the Releaſe it appears by the P20of, that it e 
was not intended the Term thould paſs, arid therekoze no- =" 
_ thing ot that that! be included to go to the Executoz,* 


aud the Releaſe ſhall extend no karther Foe * Agree- 
ment TOs begot lt. 


Good- 
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\ This the Yo2tgagoz redeem, oz elſe be fozecloled. The De⸗ 
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cellor, 2 A B 


Y a Decree a Fine ſevied to u particular Purpoſe ' 
Maſter of the ſhall o 


8g to that particular Purpofe 


Noll. in Equity, though in Law it would operate farther. 2. 


29. n rate as ſtrongly as an Eſtate at Law, and to the ſame 
= | CEL * * ee = OR 
e by De. Putpoſe, if it were on any Conſideration. Judge Wind- 


cre. Ham doubted; fo2 otherwiſe, he ſaid, this Court would not 


1 


fate on him in Tail, 10 
t 


.. .  Accopding to the Articles; to which the Court anſwered not 
Aid ad but decreed ut ſupra. . > 044 it anna e 


# 


* 


1 
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4 4 16 Car. 2. 1 
e n a Denne, br 
or, | Th E Peir of the Poztgagee exhibited a Eill to have 


* kendant demurred, becauſe the Executoz, who mig 
Mortgage „ ie ches % who might have 
Money. Citle to the Boney, was not Party; and the Demurrer 


Heir. * 
Executor. allowed. Air 


ol 


DN Emurrer tu g Subpœna in Mature of a sci Fa", becauſe 
the Plaintiff therein did not allenge himſelf Þetr oz 
+; Executo2 to him that had. the Decree. .Reſolved the De- 
_ , Murrer is naught, and never. any tuch befoze, koz the 
Heir,  Subparna 18 no Recowd, no: any where filed; but ik there 
(02. the Subpezva, Cauſe muſt 


s 
1 


Fa. 


be ſhewn at the Retu 


| at urn ok the TAtit, but che Pꝛder men: 
ttoned the Plaintiff to be both peir allt Executoz, - 8 5 4 
: | 4 . e a 5 * n 7 OY OM 
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Jackſon werſus Eyre. 23 Maii 16 Car. 2. (24% 


17 Defendant had a Decree fo: Money; the Plain. Look! * 
tiff by Bill of Review reverſed this Decree, and 
the Money decreed to the Plaintiff. Cur': On Search of Decree , + 
Pꝛecedents, the Dekendant ſhall not pay at 2 = LOR . 
this Money. 0 


Nicholſon ont Sherman. 2 3 Jun. 16 Car. 2. (248) 


Ou erhibits a Bill againſt an Exetutoꝛ and a Lord = 
Stranger, ſetting fo2th that the Teſtatoz's Eſtate came =o 

to. both their Hands, and that the Teſtato2 had given 

him a Legacy, Kc. The Stranger demurs, becauſe deren 
Erecuto2 is only ſuable. The Court. over ruled the De cutor de fon 
murrer.; fo2 whoſoever gets any of the Teſtato!'s Eſtate Torr. 
into his Hands, is anſwerable fo2 the Legacies ;- and in 
Trin, er 65 We Cauſe was heard and Þ decreed. 


William aa Owen and Archur. 2 3 Jan 
N n 9-7 16 Car. 2. 1290 e , | Wn, 


1 1B Defendant: nere the Blil of Review, 1 but ro  Denarer 
1 as that. ſome Hatter in his Anſwer would bing 
fnto Examination ſome. Part of the Detree, as it was 
ſigned: and intolled; on which Anſwer, as to that Part, 
Serjeaut Fountaine D2ew- a Temurrer, becauſe this would 

tend to Perjury and Jifiniteneſs, to re-examine Things 
examined and. decreed, of which Opinion the Court was; 

_ hut as well the Defendant's Counſel as the Court ſald Ante Caſe 
there could be no Demurrer upon an Anſwer in Equity. 
Serjeant Glyon fo2 the Plaintiff ſaid, he had known it; a 
the Court made an Ower that there ſhould be no Exa- 3 
he Bale of that which- Va been. (TON, and that was 
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e ertin by the ad of Oblivion : the Debtee gets 
Make, of the Judgment; the Defendant ſues here, and the Ju? 
Rolks. ment derreen to be vacated; and the Chancelloz ſald th A 


hagen Court might relieve on that Ax, as well as any other 


vacated. 
Rn. Court. 


Vion. 


( Combe: verſus Proud. 16 Jan 18 Car. 2. 


Demurrer. 


— 7. E vill was a Bill of Review, and mn daving up 

| the Decretal Ozder, the Batter on which the Decree 

2 was, declared to be p2oved, and the Caſe ſtated far differ, 

PolCaſe 401. ent from the Fact; therefoze the Errozs aſſigned were, 

that the Decree was grounded on Watters not pꝛobed. 

Review, All inſtanted in Particular, that the Matters mentioned in 
1 the Decree to be p2oved, were not proved; this Demur⸗ 

. rer was general, that the Errozs afligned were nat Er. 

ros in Law, and were but Misjudgments, &c. And on 

Debate it was declared, that an a Bill of Review the 

Cauſe of Review muſt ariſe and appear upon the Cale, 

us ſtated in the Decree, and that the Fack muſt. be ad⸗ 

mitted as then ſtated, and that though the Fa; whereon 

the Court gave Judgment, were miſtaken, pet there is 

no G2ound of a Bill of Review, but the Fat in this Caſe 
muſt be admitted true, and the Decree is Matter of 

Recozd, and can be tried only by the Reco2d; but in miſta⸗ 

king the Fact, the pzoper Courſe had been to have gotten the 

A . en * the 3 bad _ 84 e, 


15 e Glover wf Portingron & al. 3 10 May 0 
16 Car. 2. 
* 


ae * Will remits Part of the Soner e $ 

nep and all Intereſt, p2ovided the Reſt be paid 
Neeb within thꝛee Pears, oz ik the Reft be paid in thzee Pears; 
Gift on Con- the Moꝛtgagoz not paying in thee Pears loſeth the Be- 
oe of that . ol be _ was — — | 


— RG — — — rs — 
In Curia Cancellaricx. 183 
this Cale upon Demurrer it was reſolved, that if a Man 
hath leſs decreed fo2 him than he would have, he ſhall 
not bing a Bill of Review, But a Bill of Review lies 3 
only fo: him againff whom the Decree oz Diſmiſſion is 3 may rice k. 
and after ou Debate, the Demurrer was therefoze al. 
lowed. And Note; In the Caſe ſupra the Moztgagoz lu⸗ 
ing to redeem, was decreed to pay the whole Money cauſa 
qua ſupra, and the Decree confirmed on a Rehearing; and 


Fountaine, of Counſel with the Plaintiff Moztgagoz, agreed 


A2 fated is a good Plea, but if there be any. d. Maſter of the 
L A greement to reftify Piſtakes, it ſhall not conclude, ** 
_ though under Hand and Seal. vs va 1 


Ram verſh : Cartwright. 5 Nov. . 16 Car. „ („„ 


. Deed found to be fraudulent againſt a Post- _ of the 

1 gagee, vet the Oantee in the ſaid Deed may afterwarys ** 

ſue fo2 Redemption, foz it is good againſt the G2antoz and Dey r 
his Heirs, and he ſhall have the Equity of Redemption, aguind the 


< 2 


kennesby werſus Parrett. 15 Dec, 16 Car. 23. (255) 


Demurrer. 
L of Poxtious at 21 Pears of Age, ban Painte, Ln 
nance in the mean Time allowed them on Suit here. Mccance. 


| in i Ante Caſe . 


* 


+ 
* 
26s. 


| EASE uch Covengnts to renew; the Leſſee hecomeg Lord chan 
"Bankrupt, the CommiConers aſſigy to the rk IT Windham, 
who ſues the Leſſoz to renew; and reſolved that he ſhould» Baron Turner. 
Serjeant Nudigate affirmed that the Commimoners might Commiſioners 
Align the Equity of Redemption of a Mortgage, quia de hoc of m- 
die Statute ſpeaks only of Conditions, and not Condt- a 18 Las 
_ tions! forfeited. „„ 


„ - 
Baker 
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184 In Curia Cancellariæ. 


02570 Baker verſus Shelbury. 10 Feb. 1664. | 


Apprentice * is uſual, when an Appzentice is out of his Time, 
Fa be, 1 to p2efer his Pill, to foxce his Matter to ſue his Co- 
. benants within a Pear, oz be kozecloſed. Semble in auters 

_ Caſes, 2 Witnefles may ö | 


TL © Terwit ver us Greſham. a, 
(258.) 3 e . he lar: 78, eee 
2 upon a long Debate, that the Depolltiöns of 

Uitneſſes taken in a Cauſe 30 Years ſince, about the 
Fee ame Matters being Incumbzances and Damnificattons, 
ura. could be made Uſe ok in this Cauſe, Witnefſes being 
berween other DeaD, though that Suit were between other Parties 
Parties read. from whom theſe claim not; and the Caſe between Triai- 


ty Hall and Doctors Commons cited, and between Charlton 
and Vaughan. 65D | 


* 


— 


05) Sir Thomss Bennett, Sir William Brown e 


85 £, 


Aſſets — 
Heir. 


. . 

97 Tale * Aﬀets in Equity, by which it ap- 
we - peareth that the Anceſtoz's Incumbzances on it were ſo 
OY great, the Revenue would not pay the JIE ; koꝛ which 
| Reaſon reſolved, no Alets in . . 


(4s wy: Smith vl Pemberton. 30 M lay 1 7 Car. 2. 


==" H E Hoꝛtgagee bad aligned fo2 Principal and Intereft; 
the Moztgagoz came to redeem. The Queſtion was, 
Ante 18 'Tf what the Aſſignee paid ſhould be all taken fo2 Pꝛincipal: 
34 180. Reſolvrd, That all which he really paid and was due, 
' houſd be P2incipal ; but the Account between the Mozt⸗ 
gagee and the Atgnee ſhould not conclude the Yo2tgago? 
and theretoꝛe retertun to a n 
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04 „ 18 mn 3 
Parriage. ſettled- bis Lands. to the 
Uſe of himſelf fo2 Like, then ta hls Wife o: | 
Life, Remainder to the firf Son and the 
| Heirs Male of his Body, &c. and foz Default of 
Iſſue Male, Remainder. to the Iſſue Female, until the Heirs. 
' N 1 — of Duffield ſhould pay them 30001. Remainder'to | 
his own right Þefrs; and afterwards he and his Wife die, | 
Iſſue a Son and a Daughter; the Son dying with- 
out Jaue Bale gave his Siſter the Ualue-of--50001.-and, 
ſettled/the Land upon the Plaintiſf fo; Life; with Remain⸗ 
ders over ; the Defendant, who married the Daughter, 
 pieferred his Bill fox this 3000 l and it appearing to the 
Court, that they had an Eſtate: at Lam by the Limitations 
in the Settlement, the Bill was: dilmiſſed, and thereupon 
they bzought an Ejeckment, and recovered at Law ; and 
now the Plaintiff pzefers his Bill to be relieved, upon a 1 | 
Pꝛeſumption that this 50001: was given in SatigfdTiCnN late den- 
of the 30s l. and chould be ſo taken. And Trevor and 
Hutchins were of Opinion, that it would be ſo Menne, 
and thut the Plaint ick ought to de relieved; fo2 that the | ö 
Son, after- he had giden this 50061. and diſpeſed. of the, E- 9 
late, and given the Plaintiff dut an Eſtate fo2 Life in | 
it, could never intend that de could raiſe the +3000 
But Kavlinſoy was of another DPpinion, in regard that I, 
112 . tuch 


* } * 


De Term. 8. Mich. 1692. 


As 
wp et or ere) _— 


6 13 


1 turd 3 Intent did appear, and here the Defendant was peir 
at Law; and though ſometimes ſuch Intendments had been 
: 2 taten here in Favour of the Þefr at Law, and when the 
=  ...-. Circumſtances of a Family hbve been very mean and low; 
. 5 pet here it was againſt the peir at Law, who alſo had 

the . n * in them; and in many 'Caſes where 
this C pot kelteve where the Party auth no 


Eftate = t! ry tbe the Pl Viirty e Pe Lau, 


it _ 


(262. 5 | Alcock ved Ellen! 26 Od. 


AnteCaſer 16, Ae deviſed a Term ko Pears to Daughter and 
her Childei,-(e then having thaee.Chtld2en) and al⸗ 
fo to ſuch other Childzen as ſhe ſhould have, and the Chil- 

Den of thoſe Childzen, ſhe having other Childzen after- 
wards. But the Queftion was, Whether they ſhould have 

any Shares? And it was held W the Woman and her 

thiee Childzen took | fl, Face. af i£th Part, and that 

- >» the after-bom Childzen took nothing; and that theſe 
| jg were RG of e City's Far and * * * 
1 02 the 8 a y ab - 
an the Pele (Fehr Dobel * 
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$055 
Irn Heuy Wood AHL ane. Daughter, and having a. 
Dette to adbauce his Daughter in Marriage ts the 
fame, makes a Settlement of bis Eſtate (reciting 
the” itehdey Marriage, &c3-and limits it to the Uſe ot 
HA to Lore, Remainder: to the: Uſe of J. S. and the. 
Defohwitt "60 theilt Peirs; to the Intent that in Cale 
1 fri would be müttlep to bis Fad Daughter af- 
ter ide age of ürteen, and that they ſhauls Have ICue- 
Mae between them, that then the tan Tryſtees and 
eh A huh ould ftagd-Ceiſed:of the Paemiſſes, in Cruſt 
iche lafntiff duttng dis Life, and after his Deceale, 
| big Catd Daughter fog her: Life, aud — 
Aue in Ke! be. — wid 1 17 Ns 


"Bill 
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this Eſtate fo Like? And it was tens, ws foe 9 
was married befoze the Age ok Apo yet in as much 
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yo, Iſſue of that Port 
bis Jie, fü that. 
a. Gogulie, And The. 


ſtate to J. S. foz ever will carry the Fee-\imple. And 


Trevor ſatd, that ik it were the Limitation of an Uſe at 
Law, it yh 5 to create an Effate fo2 Life, 


e Party ſo plainly appearing as it doth 


he Intent of th 
t this Cate. This Cafe being afterwards Cane in * 
bal e Bia Dette was WI; verbs 
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Lent. the Poztgagee was to enter pzeſentiy, and BAY - 
VYoztgago? 201. per Ann. he. Moztgagees bade been 


tiff, being the GzandC 
xe his Bill. againſt 
Mozigagee,.to rede . 1 
Pil was. Aſmmiſſey, * 
E 1 


efcubant, .$S2audſon ot the 


fant Le pep: 
Ann. wi 1910 was at 
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* quid de einander 11 
8 W,.02 as Articles if | 


hat lte Foz of Words a8 u a Lithſtatlon 
of an Eſtate at Law; as an Agreement to raubt an'E- 
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* oitgage was made In 2645 of A nds Wen gt Ihr wigs 
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7 1 1 FP Gaintboroug h deviſed ſeveral | Legacy. and 
den 1 charged them upon Tis. Ralandſhire Lands, and like- 
bee. wiſe charged his Land with the Payment of his Debts, 
Heir and Exe- und made his Lady Erecutrir, but did not deviſe to 
cutor. her all his Perſonal Eſtate in expzeſs Mozds; but it 
was in P2oof, that he declared that his Lady ſhould have 
his Perſonal Effate, by five Witnefſes. of Reputation; 
Averment o and, my Lozd found. fault with the Cut after” it was 
nn „ Crit, betauſe the Perſonal Eſtate was not given to her, 
und that 7. Milner, who walt the Will, told him, that 
1 made Crecutrir he: had: it vy Lat, without any ex 
. In this Caſe it was agreed, that (when there-is no 
Intention of the Teſtatoz [appearing to the . contrary) 
the Perſonal Eſtate chall in the - firſt Place be applied 
ts the Payment of T'cbts and Legactes, as far as it will 
exten in ald ot the Real Eſtate and koz the-Senefit 
d dhe Veir, whether be be Heres nstus 02 fas,” alths' 
1 is but or late Times that the Heres factus had that 
7 uvilege,. but the Courſe. ol the Court” of late hath 


been (o. 
Pol Caſe 313." 2, (here the Will concerts: Lands only, there no 9- 
— . - verment shall de taken by any-Þzoof' whatfoever by Patol, 
-to fupplythe Tefets bf it, vhich varies from the Denſe of 


be Mint in Writing 3 but fo far as concerns a'Perſonal 
8 Eſtate 
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. = onlp}3ſuch Averments may be: made, becauſe Nun · 
cupatiue Will is good: to difpoſe of a Perſonal Estate. 

3. A wus held in this Caſe by all thꝛee of the Lows 
Commiſſioners, that the Lady onght ta have che Per ⸗ 
fonal Eſtate exempt from Debts and Legacies, becauſe 
the waitten Milt chargeth all Dehts ; and Legaties upon, Po Cue 292 
the Lands, foꝛ there were ſenen Legscies gibenz and in :; ; 
every Paragraph the Concluſion is, to be paid aut of his 
Lands; and although Parol Pꝛoels wall not be admit. 
ted in Cantradickion of the Will, yet when they go only 
in Conũtmation and Cozrobozation of what appears to 
be the Teſtatoz's Intent by his witten 4Wiy there! they 
may be made Uſe of to foztify it. 

Trevor ſaid there was but one Caſe which made =_ 

Banner of Doubt. in him, and that wog kühe Caſe of my C228) 

Lady Middleton and Sir Thomas Middleton who was heres, at Gi 

ſactus, where Sir —— Middleton debiſed his Eſtate to 78.8 

Truſtees, to raiſe Money kfoz the Payment. of: his Debts, 

and, after the Debts. paid, then to Sir Thomas Middleton, 

and pet the Lo2d Chantelle: Jefferies decreed the Perſo- 

nal Eſtate to be firſt. applied; and that Decree pet ſtands, © 

but he thought it might be erröneous in ſome Things., 

„The Dectee was, That the Lande Gould. dann 3 12 K 

with the Legacles, and in Caſe, my Lady was. ſues 
o: any ot the Debts: (as ſhe might he. by os ene 

_ he wen to be ieee out oF an e a £ 


Welch belle wach Liang aer; 
-JrON ' the Statute: of 'Diſtrſbutton: it ay: 155 and Diſtribution. 
A agreed, That where it is ſafd in the Statute, That 
there ſhall be no Repreſentatio n amongſt Collaterals beyond Bro- 
thers and Siſters Children, it is intended of Bꝛothers and, : 
Siſters to the Inteſtate only, * fo if the Inteftatehath. no li⸗ W T 
neal Relations, N0? Bꝛothers noꝛ Siſters, but” (for the Pur: . ved in C: B. 
pole) thꝛer Uncles, and one of them dies befoze the Inteſtate, aud K. B. 
leaving Ilffue, it is held that Ifſue ſhall not come in by Way of | 
Repzeſentation, fo2 though the Uncles were B2others a: 
mongſt themſelves, yet not being Bꝛothers to the Inteſtate, 
there can be no Nepzeſentative. 
Amongit Lineals there may be Repzeſentatives by 
* Gxandchildzen, and great Ozandchildzen, without Reftriffon, 

- becauſe the Refirifion is only among ** and 

there it goes only to enen 
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21 An 8 7 av . Brothers; and tn: of them 
being dead, and one or them left'thzee' oꝛ moe Childzen, 
and the other one 'Thild only, and the other Buther be 

Hing, che Share of the one Child Hall be equal to the 
Shate ok all: the tige of the other Byother,: betaiiſe there 


1 * cim us Repeeſencdtives;” but ik all the thꝛee Bꝛo⸗ 
-: thers' die bekoze the Jnteſtate, and one leaves one Child 


and andther two; and another lx, there each ok the fix Chil- 
den half have u Share equal to the one Child, becauſe 
chere all the/ Byothery being dend none or them faimos 
Repzeſentacives;”but all / claims An next or Nin, 
doe ſdan aul take TROY". e 
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| v Ire how w Thirehead 3 and t. two 0: 
; ther Chad „Whitehead 'had Iſſue 7s. Barker 
and two other Ehüdꝛen, aud upon ber Barriage with 
Vf. Barker, he he. pov fer een 
Colonel Norton eng D Dear e the Queftion/was, 
Whether" this 55. Serbs ſhould be attounted ug Pärt ok her 
Shave, becauſe the Mofds ok the Aﬀt being, wr 10 72 | 
is advanced, and here ſhe was the Gzandchild 2 + 
Peld by the Lows Comintmoners, Nawlinſon and H urchins, 
that this would * reckoned ug Pare of her Share. | 


12 was held that it the peit chat ath any Advancement by 

Money 02 Perſonal Eſtate, that it ſhall be reckoned as 

-»o t,.of his Share, becauſe the Statute is, that he ſhal 
vs a. full Sbate, notwithſtanding. any Land wh hich, he ſhall 

haue by Delcent o2-9therwiſe from the Inteſtate. 

An Colonel Ae above, it was held, that he ha. 

dought bis Son a-Penſioner's Place in King James's 


i of -" Time, Foz. 500, uhich upon Ning James abdication was 


ig ts that he had no Benefit.by it, pet this was ruled 
de un en to OW: SA as Part of his 
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b (269. 5 
Bill was preferred by the Lozd of a Danoz ; g- Lord Keeper, 
inſt enants fo2 Certum Lets. The Gquity of Cn Les. 


was to pꝛebent Huitiplicitb of Suits, 
| in regard it is a Sum of Boney. papable ta the | 
"on of the Leet, of which every. Baron that owes Suſt e 
We 2 the Leet, is to pay g Part accoding to 
Place; .ſo that to ping an Aion a. 
leer 8 en fo: every  fittle Sum would 
Auſe. Wi 10 or AFtons ; and thereupon it was de- 
reed kz the. Piatitt unleſs they would go to Trial at 
Law upon the Uſape, . where the Iſſite was vitefen to be 
„ and not upon the Deber ; koz it was ſaid 
upgh the Deber, the Right wuſt be made ou 
t upon the sole it ts ſufficient to p2ove 

z any fo. kt was diteded in Dy. Hinckley's Caſe 
1 07. etifion of 40 per Ann. uing out of 
as Hai 10 


| Laſe, that although o Diſtreſs s 
to Imercements in a Court Leet; yet fp2 any ves c. 
the 0.020 intifles him(clf. to by Tuſton, be ballen Caſe, | 
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the Charge in obtaining the Court-Leet, which ſaves the 
"Attendance of the Reſiants from the Turn, Ke. 


(269. 9 5 a Man by. his Will deviſeth bis Lands ta J. 8. and 
Lands charges © DOth Deſire that the ſald J. 8. Would pay bis Debts; o2 if 


with Debes, ft be the-fafd+J-S. paying bis Debts oz if immediately af. 


ter the Devile- of his Lands, he Toth appomt 'o2 deſire 


that his Debts ſhould be pato, oz ff he uſeth any Expzeſ- | 


ſion fn the Mill, whereby it appears that he had any In⸗ 

Aſſes. tent to charge his Lands with bis Debts, in ſuch Caſe 
his Lands will ſtand charged. 35 

But in the Caſe at Bar, where the Teſtatoz had, in the 

beginning of his Mill, ſaid that he deſired that all his 

juſt Debts ſhould be patd ; and afterwards tn the ſaid Mill 

he gave ſeveral Legacies, and deviſed Lands; it was held 


that this Deviſee was not charged with the Payment of 


the Debts ; fo2 if that ſhould be (o, the Debts of every 
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At the rol. BLT. was to be relieved. againff,an Entry made by the 


Condition bro- fg g Fofteiture by Ezeach of Conditions in the Leaſe, 
5 in which Leaſe there were thꝛee Conditions, nz. Non- 


payment of Rent, Wilful Waſte, and Achgning without 


Licence. It was inüſted hy the Defendant's Counſel, 


that upon an Entry foz-Non-payment.of Rent, this Court 


did o2dinartly.relieve, becauſe it could put the Lefſoz in the 


fame Condition he was in, by owering kde Papment. ok 
the Rent. and his Charges, Sc. but where Waſte was 
committed. by cutting down great Trees, there it was 


mpoſlibfe to ſet them up agaln, and to put the Leto: in 
the lame Plight he was in befoze, and theretoze otight not 
to give Relief ; but notwithſtanding the Platnfif was re⸗ 
Iltebed, and referred. to a Maſter to fnquire. what. the De- 
fkendant was damnified by the felling. of Trees, and upon 
Payment of the Arrears of Rent, Damages aun Charges, 
and giving Security ko: Payment of his Kent, the De⸗ 
fendant was ozdered to make a new Leale, 

— ET 


” Ducheſs 


Certum Letæ is paid to the Lozd, in Conſideration of 
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Pucheſs of Albemarle, "Monk, wers Earl of 6, 
. . eG 
eee en ee ee e A een 2. E Ar. ex i, 
THE Duke of Albemarle in 1675 mape his Will, and gereccugg 
Te pave great Part of his Eftate"to the Earl z. 
of at 4 | EE WIA IR . my _ 4 2 9 5 . 75 oy . : ; gag | 4 5 
In x68x be makes. a Deed. of Settlement, wherein be 
menttons bis Ihtent to confirm his ſad Wil, but in 
limiting” of his Effate, varies in many Particulars from 
it, but Rte the greatett Part of his Eſtate upon the 
Earl of Bach and makes this Settlement, with a Power 
of Reveration'by any Deed oz Writing to be executed 
in the Pzefence of. üx oz moe credible Witriefſes, thiee 


whereof to de Peers of the Realm. ' - 


- ” 


In 1687 be niakes another (ill, atteſted by thꝛee Wit- 
nefles, whereby he revokes this Settlement, and thereby 
. a great Part ok his Eſtate to Bz. Monk the Plain · 
t 4 EP he 8 NORGE IR 7 # 0 4 RY 3 4% 1 1 th bp 2 mY F 4 
Che Plain tiff s Bill was to ſet aſide the Settlement 
and to let up the laſt. Will, whereby he claims, and inüits, 
that although this might not be a Revocation in Stri#- 
neſs. of Law, by Reaſon the Circumſtances were not pur? 
ſued, neither in the Mumber noz Quality of the CUitneffes, 
yet this Will was made with great Deltberation, as it was 
in Pꝛook that it was ſir. Months after the Jnffruftfons 
given fo2 the Dzaught befoze it was compleated ;/and that 
my Lo2d Chief Juſtice Pollexfen'g” Dpinfon was taken, fo 
that it appeared it was a Thing very well conüvered 
and deliberated upon; and therefoze, although the Circum- 
ſtantes pꝛeſtribed were not ftrily purſued, pet theſe be ⸗ 
ing only to pꝛevent a Surpziſe, and it appearing evident. 
1 that there was none in this Caſe, this Revocation 
ought to de as effetnat in Law as though all Circunt. 
kances had been obſerved, as was inſiſted by the Plaintiff's 
„% 7 RD ðà j ĩð⁊2 
© Chis Tauſe was heard by the Low' Keeper,” amtted by 
| ye two. Chief Juſtices' and Baron Powell, who appointed 
this Day to give Jubgmenn. 
Baron Powell and Chief Juſfice Treby gabe their Optf- 
nions that the Settlement, fo2 all that appeared to them, 
was a good Settlement, and not revoked: by the latter 


* 


Will, neither in Law no; Equity,” N 
TTT 


Five Things vere inſiſted upon to avoid this Settle, 


ment. 
1. That it mas obtained! by Sur putze 10 1311 
2. That it was concealed oz foꝛgotten. 
2, That it was attendant aan a Wilt and fo revoca: 


— 2 
4 6 2 * * . * FY S s 2 
FI , * 85 8 45 + ; 2 
i 4S * 7 : 
: 


Fraud. 


_ ficient Reaſon.to ſet it ande, ko; ft, may be, de 


19 5 Che Power of Revocation, ART 121 
5. The great Advice and Do chi taken Th king 


=_ laſt. Will... 


Ad primam, It was allevged to be dbtatned_by Surpriſe, 
becauſe it was not read to him, neither vid. be read 02 pe- 
ruſe it at the Time he ſcaled it. '_._ ” 

To that it was anſwerev by the Judges, "that. iff a 
Pan- doth. ſeal. a Deen and not read it, that 1s * vw 

pe⸗ 
ruſed the Ozatight, 02 given Inſituivis and peruten them, 
but it this ſhould be a Reaſon. to ſet aſide. Deeds, it 

would. be at ill, Conſequence, But here it appeared that 
this Settlement was made purſuant to his Inclinations, 
y being in P2oof that he had a continued Rfndneſs for 
. Earl of Bath... 
Ad. ſecundam, It "was alledged that it was conceatev oz 


| R fv 02. elle be might as 14 have had fir dal | 
les. as thꝛee. : 


To that it was antwerev. that it doth not appear that 


it was kozgatten, but if it bat Ay would not have made 


it void, . and it m may .be, the Duke. did purpoſely ſeal this 


Will in the Pyecence. of. thzee Witneſſes only, never in⸗ 


tending that it ſhould be of any avatl, but might be im⸗ 
poztuned to the.doitig ok it, and might foz Quietneſs ſake 
exetute it, and though it appears dy P2oof that he was 
a. long Time Zdelibetating. about it, fo2 ür Months oz 


moze, it doth-not appear whether he was then conſidering: 


how to execute. it cffetuallp,. oz daubting whether he ſhould 


exccute-it at all, and to: Tönckalment it doth not appear 


ere was anp. 
b And for 82 Cate of VL. Charles Clare, ft was thought | 


hard, although that Caſe: was, He had a Statute againſt 
. Pan who. moztgages his Eftate, he was Pitpp to the 


WBoztgage, and ingroſled it, and never toln the Poztga⸗ 


ges ok his Statute; and it was held. a Fraud, and the 


Poztgage was thereupon pzeferred in this Court. 
Ad tertiam, It was alledged' that this Settlement con⸗ 


| firming the ill, was attendant, upon tt, and ſo in its 


ownNaturerevecable, and clted Dyer 49, 312, 3th. But to 
2 that 


"i Curia Cancellarie: - 


that it was ohſwered, that thoſe Taſes' Vid . come up 

to this; foꝛ in Dyer 4. there the Will was revoked, and 
not the Deed, and there: is no Queſtion of that, detauſe 
a Will is always: revocable in its own Mature; dut in no 
Cale a Deed is revocable without a Power. Hob: 349 

Ad quartam & quintam, Jt was-alledged that this was a 
good Revocation in Equity, being dellderately done, and 
with: good ade, although it was not in Strixneſs of 
Law, all Circumſtances being not purſued, and fo! that 

of Revocation were kavoured at Common Law, 

and the Judges had therekoze gone very far in Conffruc- 

tion in Favour at them. Vide 10 Co. Serope g Caſe. 
But to that tt was anſwered by the Judges, that the 
Common Law having gone very far in Favoir of them, 
was no Argument that a Court of Equity ought to 80 
farther; but rather the conträr vp. 
And it was ſad, that in all Caſes of Settlements and 
Revocations metely voluntary, all Cireumftances ought 

to be purſued, unleſs in two Caſes, 

1. The one whereof is where the Party 18 pꝛevalled upon 
by ſome Fraud oz Pꝛanite, as in Caſe the Deed which con- 
- tains the Power is concealed from him, lo ag he cannot 

ſee the Circumſtances he fs to obſerve; and here it was 
aid by Treby, That in Calc it had appeared by P2oof, 
that the Duke had deſired to fee- this Settlement, and 
the Earl of Bath had vetgined't tt from him, tt might have 

altered the Caſe. 
The other Caſe is where thete | AK, q 'Diſabtlity, ſo that 
it is not in the Party's Power bg tt; as where a 
Man is to purchaſe and fettfe, Lands in Dale of equal Ga. 
due, and no Lands being Hl had there, he purchaſes 
in Sale, this is good in Equity; oz where a Pan is to 
do an ac at a remote Place, and falls Sick oz is dil⸗ 
üblen chat he cannot get thither, there the Court of E- 
quity may interpoſe, but in that Cate the Party ought to 
do all he can. 
And there is no Precedent of any Caſe tn Equity comes 
up to this, that the Court of Equity hath given any Aid 
where both Parties were Uolunteers. But all the Pꝛe⸗ 
cedents that have been of that Mature, have been either 
in Caſe of .Purchaſers, oz elſe where the latter Settle⸗ 
ment is made upon ſome Mozal Conſideration, as the 
Payment of Debts, oz Ratſing of Poztions foz Childzen, 
which are looked upon to be in the Nature of Debts, 
* Van being by the Law of Nature bound to p20- 


vide 


eee 2 — tne. a9} nn 


ich 1693. 


. S 


ail dicker from this Cafe. eee ee 


no Revocatton, . the Deed Lk n. e * that 


7 * » YI ten ta 


Ape, ah bis Childzen;; and -theſe."are Conüderntiong 


which the Lam bath! always bad a Begard to; and in the 
Statute, of 32 H. 8. concerning Deviſes: ok. Lands, theſe 
are mentioned ta be the Conſiderations ot making that 
Statute. 1 an N aa . * 

Ind per Baron Powell; In tale ot Purchaſes the Law is 
clear, that a Deed with- u Power ok Revocation - is 
Fraudulent; and foz the Caſes which have been PwoDuced, 

As foz the Caſe ot Smith berlus ſton L . 

8 foz the Caſe. of Thorn verſus NeFcman. 

There was a Covenant to ſtand ſeiſen ta Ates, upon 
a Power of Revocation; upon the Tender of 12 d. in the 
Middle Temple-Hall, and there the 12 d. was tendered to 


the Party at another Place, and held good. But that is 


no moze than it would have been at Law, Tender oz 
Payment being made to the Party btmſeif, though at 


another Time and Place. 1 Inſt. 212. Moor 267. 3 Cre 
1 Anderſon. by a 


Che Cale of Dye aud:Twhaire. 1 to ſuch Uſes 


as. be thould.tquit by. any, Writing. under biz Hand ann 


Seal, and limits a Rent iſſuing. out ok the Land by a 


Wn; ſealed in the Viecnte of 1 two. Witnefles, and held 
good, - 


"1. Where, a. Man bath Power to limit the ate of Land, 
be hath Power to limit a u c us; bit, 
2. Though this were a vo ill by the fate Statute, 


' having: but two Mitneſſeg, yet it was . _—_ ow this 


purpoſe, to exetute a Pamer. 
As. fo2 the Cate of Ward verſus. Poole, 


As 10 the Cale of. Na verſus dete vide ante 
Caſe 113. 


_There it was held that the Guinea being tendered, was 
makes fo2 the Earl of * 
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In Curia Cancellaris. 


Mortgage was made hy Security of Money with 6 
Intereſt at 5 per Cent. with a Covenant that in . Keeper. 
caſe the Money were not pald within one Month Inaret, 

after it became payable, that then 6 per Cent. ſhould 
be paid fo2 Intereſt; and upon a Bill to redeem, the 
Queſtſon was only concerning Jntereſt, whether. 5 or - 
Gould be pad ? And. decreed that in this Caſe s per Cent. 
only ſhould be patd, becauſe the oziginal Agreement was 
kaz 5, and the Covenant to pay 6 but a Nomine pœne. But 
where. the oziginal Agreement is to pay. ö per Cent. with 
a P2oviſo that if the Money be paid within one oꝛ two 
Months, &c. after it becomes payable, that then the Wozt- 
gagee will. accept 5, there, unleſs the Money be paid with: 
in the Time agreed, the Court will allow s per Cent. and 
_ this was laid to be the Lo2d Hallifax's Cafe, ſo the Dit 


a Y: aa * oziginal ane . 
Ae was. Heviſed t to Truftees 5 "e0p" 21 Wet to (272. b.) 

| raiſe Legacies fo2 G2aridehildzen, and no Surrender Copybola 4. 
made to the te of the Ul; und the Queſtfon was, Wihe- vid 

ther thts Court ſhould help in this Cale, as ft will do in NovSurender, 
Caſe'of a Purchaſer 02 P2oviſion for. a. Child ? But here Poſt Caſe 305- 

it was 6bjetted this was no P2ovifion but a Bounty\n 


the Gzan ather. But per Curiam, This Court will *com- 
peil the Veir to make” it good, as well as in the Caſe of Chit- 
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In Curia Cancellariz. 
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In 
g beclare? that 


Clarke werſus T: urner. 


Deuces to Turner and bis pete, upon Trux i 


that Ye ſhould convey it to ſuch of the Rela. 
tions of the Teſtatoz as he Hould think bett, 
and moſt reputable fo2 his Family, A. dies 


ue, and the Heir 


P2oof on the 
ge the making 


at Law, who was the Teſta- 


efers a Bill a att the Defendant to 
e Eſtate to p F 


Per enyant's Part at the 
f his (Mill, . 


the Planntin was an ill Þysband, 


and would ſpend hts'Eftate if he ſhould leave it to him, 
and ſeveral other Expꝛeſſions Fewing the Ollie ok the 


. if the 1 


ſtee would give it bim, was not dif 


. ta the Plaintiff. 
Vu W There being 
, of any Pighebapiour fince the 


"tl * xt twill | 
ze Heir at 


abled to take it. 
* 


4 0 


, e * * 


7 ̃ 


ook againt 


nothſ bing iu 
Fo eceaſe. of the 


dge it 1 table foz t 
ith Tan tote Fog ca 19e 
were befqze the making. of the 


d foz. the 
ills 


t an End by making the ain; and 
all. thoſe. Dilcourſes,. it cannot be Denied 


And 


2 "In Curia a | 


And in this Caſe the Caſe of Moſely and Moſely was 
cited, where-an Eſtate was deviſed to be diſpoled by two 
Truſtees, to ſuch ok his Relations as they chould think 
fit, and they diſagreed, and thereupon th 5 Court decreed 
it to be .conveyed to the peir at Lam. - 
And a Caſe of Baker and Barrett mag cited, where 8 Wan | 
ave a Perſonal Eſtate to his Wife, upon Truſt that che 
os Wal yiſpoſe ft amongſt her Childzen, in ſuch Manner 
as ſhe ſhould think fit ; and che would have mave an une⸗ ; rep. c. 
gual Diſtribution of it ; and this Court oꝛdered her to Ks 
give it amongſt them equally, there being no P2oof ot 

any Higbehaviour in any of them. And in this Cauſe it 

= decreed, that the Defendant ' Hould convey to the 

n. who was Velr at . 


Gel 0 n Chr : (94). 


+ HE Defendaut's Anceſtoz, to whom he is ws. ar- _—_ 

1 rigied in bis Life-time fo2-the Sale of certain Lands, 2. ., % 
which by the Articles he covenanted to convey, but dip = . 8 8 

not covenant fo2_him and lig Þeirs ; and the Queftiou 47 /- 
Was, yas, (Wether the Deir chould be bound- to perfo2m this ac. ade, 

Agreement? And held that he ſhould,” in as much as his 8 

Anteſtoz, after the Sealing of the ſaid Articles, | was in 
the ps of a Truſtee fo the Plaintiff of thoſe Lands, 

wich Truſt with the (aid Lands delcended to the Weir; 

- 84D decreed acco2dingly; aud they cited Str Joho Orway 5 

Caſe, where when he was going to be married, bis e 

Aike s Ancle pꝛemiſen that he would ſettle bis Fre- 

holds aud Copphold upon- bis Mie and der Ine; 

and - though: this was by Paroli only, vet this Court de- 


_ an i Execution of it, being in Conſideration of Mar 
riage. 


And the Caſe of Stephens and Baily, where Tenant 
pur auter vie to him and his Peirs articled fo: a Sale» 
and died; although this is ſuch an Eſtate, as is not 


Allets to the Heir, pet he was FIR: decreed to execute 
this ee eons wa 
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Harvey N Chamberlaine. 


gs” HE Plaintiff married the Defendant's Siffer withour 
the Conſent of her Father, and ſometime after the 
Marriage, the Plaintiff's Father and the Defendant's 


| . Father came to an Agreement, which was reduced into 


Articles, whereby the Defendant's Father agreed to pay 
1000 l. to be put into the Hands of Truffees, to be laid 
out in the Purchaſe of Lands, to be ſettled to the Uſe of 
the Plaintiff foz Life, and then to his Wife, with Re- 
mainder to the Tfſue of their Bodies; befoze this 9- 
greement was executed the Plaintiff's Mike died with- 
out Iſſue; and the Platntiff p2eferred hits Bill fo2 the 


| Ante Caſe 38, Poztion; and the. Queſtton was, Whether the Plaintiff 


64- 


bpusband's Friends and the Mike's did artitle to 


having made no Settlement in the -Life-time of his 
Wife, ſhould now come into Equity foz this Poztion, 
wbich by the Articles was to be laid out fo2 the Benefit 
of the Pueband and Tilke and their Ifſue ; and the Wife 


' being! Dead without True, there could be no ſperifick . 
. Execution of the Agreement. 


But the Court decreed the Payment of the 16 1 it 
being the Wife's Poztion, and it appearing that a Set- 
tlement was made upon the Plaintiff by bis Father in 
Piſrſuance of the ſaid Articles. 

And Sir Jonathan Atkyns g Caſe- was Cited; Were the 


lay out 1500 1. apfece in Land, to be ſettled upon them 
und their Iſſue; and no Limitation over, as in this Caſe ; 
and the Tutte dying without Jaue bekoze the Money laid 

out, as in this Cale, the Poztion "oo Vecreey! to the 
Þysband by you Low * a #77 7% 


was Writ to the Plaintiff vy a third. Perſon, offering ſo 
much Poz2tion, which Letter, it appeared, was wzit by the 
| Conſent of ed and that afterwards he was 


d agrerd toit, aud a Treaty was had e 


aͤcguainted with ir, a 
koz a Settlement ſuitable to it with M2. Fotherley; but 


$ 83 3 * , 
5 7 l f q 
1 1 * 
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" Ta: 8. Mich. | 


1694. 


In Curia Cancellariz. 


Fo 0 1 8 A s * * "wo" 
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Wanchford verſus Forherley. 


greement in TUriting ſigned by the Defendant 
fo2 the Papment ok it; but it appearing. that a Letter 


(276. 5 


IHE Bill was fo! a Marriage Poztfon of 30061. Lord Keeper: 
upon the Marriage of the Plaintiff. with the De- Satte , 
fendant's Daughter, there being no Note oz 9, 4 


rauds 


Perjuries. | 


the Treaty depending kong, the voung Couple married, 


And although it appeared that 997. Fotherley, bekoze they 
went to Church, did declure he would gide them nothing, 
und the Statute ok Frouds and Perjuries was inſiſted 
upon, pet decreed -fo2 the Plaintiff, although His: Wife 
ts ſince: Dead, and he married to another. And the Lozd 
Keeper kald, fo2 his Countermand when they were ready 

looked upon it ag nothing, after rhe 
ions were engaged. 


And ox the © art rb o Frauds _ Pergures, he cite 
two —— * 4 


8 
* 


17 
W275 
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to go to Church. he 
young Peoples Aﬀett 
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"One: of Hart and More, where a Poztion was = up: 
on a Letter writ ; and another Taſe of Maſquill, &c. 
where Writings) were pzepared and agreed, but being 
blotted, were oꝛdered to de nit fair, and were ſo ; but 
defoze they were ſealed the Party died; and this Court 


charged the Executo? with the Poztion agreed to be 


* 1 ; ' n 
* 5 * 5 * N . 2 * = wo” 7 ** 9. 2 + | = * * 
| . 5 1 ; f , 22 
I ©. 4 * 
4 * 7 8 — 2 » pe ? 7 * 19 R 1 % 2 1 : 
* of oe * N n N * Ahh 2 F 3; 2 "Y $ . 
. 51 N *% 3 
# 5 a * * 5 1 4 Wy 2 Ga 4 F- 
4 1 8 0 A 4 r 3 - 5 * 
C Be 8 me, d _ ** "Fx * I — * * » TY it * y + 
9 r you * 1 ry Px Y 1 OR „ ASC. "=" "TRY » 
= _ * — 
: * * 8 
. 
6 d 
5 
"6. / 
1 
on 


n a * 
' — * 1 9. * - : — 
4 a. y . i 
g 
* = * 
1 9 4 6 
. 


. „ yy , ö ; a OFT RAR 
Fe 4 * 2 * N | 5 , ; ve q 5 Fe 8 
5h, fe 2 i #3. & y * T 75 4 . r ak 3 ; : . \ 
848 3 BREE TS LENTE * 4 ; RE: >, FEB 2 5 $2 
oy , s * « e 
N — 3 0 1 
5 : F £ 1 N 


23 ** . | IF» 2 4 1 1 2 
* * mY 1 a ; 
. | 441 


0 gp Me "Eat of Lincol * Cite. 
ney 0 pad 2 2 e 4. K. LO, 2 


HE late Earl deviſed his Eſtate in Fee, and 
- afterwards being in Treaty of Marriage, he by 
MW. Leaſe and Releaſe conveyed his Eſtate to Truf- 
tees, to the Uſe of him and his Peirs ous the 
Parriage took Effet, and after the Parriage, tao the 
{Uſe of himſelf foz Life, Remainder to his intended Mike 
For Life, with Remainder to Iſſue, &c. The Earl afterwards 
dying befeze the Marriage, the Queſtion was, Whether : 
this Conveyance ſhould amount to a Bevocation?s? 
It was argued, Chat it was not a Revocation, becauſe 
when the Marriage took nd Eftett, the Conbeyones took 
None * — 


— o- + oat jet wth a wa + Kn. EM. 1 AS. —— ———— r 


In Curia Canceſlariæ 
d it was ſad that a Feoffment in Fee to the Uſe . 
of the Deviſo2 and his Heirs, would be no Revocation, Be 
bectuſe it is in the Mature of the old Wiſe, — : 

That, which is a Revoegtt at Law, is ſometimes none 

in Equity; as a Fine levied to cozrobozate the Till fs 

a Revocotfon at Law in Strifneſs; but being levied fox 
that Purpoſe, it mas ſaib af: Finch, "that it would amount 

alſo ta a Repuflication mn Equi r me it is 

- of a Fedffingnt t that Patpolaf þ was ſatd it 

had been held tn this Court ; and two Caſes were cited, I 

of Thorne and Thorne, and of Hall and Dunch, in 1689, = 

where the Court of Egwity: hdd/ruled that to be no Ree - 1 

vocation in Equity, whith would have been ſo at Law; | I 


and a Cale was n of Mountague and Jefferies, Moor os 
429. Roll. 1614 


Agreed a Leaſe oy Prars is a Kedoration only pro tan- 
to, unicſs made to the Deviſee, and then per totum, accozd- 
ing to the Caſe 1 Cro. _ 
agreed a Moꝛtgage in Fee is no abſolute Revocation, 
but the Equity of Redemption will go to the Deviſee, - 
Reſolved afterwards, : that it ay 4 Bevocation, and , | 


upon an Appeal ſo beid in he Boule of Lows carried ane 
by two 0 Lozds. 5 : . 
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1655, 


Dt aug Lord Mohun's +» or 
p 2323 | 


in Proportion: 4 po N the Hartiage of the Father and Mother of 
the Defendant, it was agreed that an Effate of 
the Pearly Gale of 


ſhould be ſettled upon 
— the Lady fo2 Life fo2 her Jointure, with Remain- 
| ver to the firſt and other Sons. The Father being 
Dead, and the Eſtate agreed to be ſettled being incum⸗ 
bered, the Queſtion was, CUhether the Incumbzance ſhould 

lie upon the Mother and Son in P2opoztion, oz whether the 
Jointreſs ſhould be dffincumber'd and the CUhole lie upon 

the Son? And a Caſe of Carpenter and Bennett was cited, 
wherein it was ſaid, that being firſt heard befoze the Lon 
North, he exonerated the Jointure, and laid the Jncum- 
. bꝛance upon the Son; but afterwards being reheard be: 
__ foze Jefferies, he reverſed that Tecree, and laid it in Pꝛo⸗ 
poꝛztion. The Low W took Time to conſider of it. 


(278. o was ſaid by Finch, that. an Þefr at Law hall have 
Perſonal E- the Perſonal Eſtate in Aid of the Real Eſtate, but a 
Rate in Aid Remainder Man ſhall not, and alſo that it ſhall be had 
of the Real. ggalinſt a Reſiduary Legatee, but not againſt a particular 
2 ccc en 


266. 
natus. 
Poſt Caſe 346. 5 | | _ If 


aitho' the 


— * 1 * * 
1 . 5 1 Ny * e eee eee eee 


y an Exetutez hath Aſſets, he is bound ta redeem Yo (an8.c.) 
L gages fo2 the Benefit of the heir. | * = Rap. 
It an Heir. be charged with a Debt where the Erecu 
toꝛ hath Allet s, he may compet the Executoꝛz to 
Creditsz hath his Kemedy againſt either. 
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Drake ver ſus Storr. | | a (279.) 


PON a Treaty of Marriage, the Man gave rr 
Bond to the Woman, conditioned that if he edo. 
did permit her to diſpoſe of 100 l. then the 

Bond ſhould be void; afterwards the Marriage 

took Effet, ſo that the Bond became votd, pet this was 

beld to be a good Agreement; and the Court decreed that Ante Caſe 

. 2 ſhould give Bond to Truftees, with the ſame * 
It mas held that a Bill map be erhibited by her Pro- Feme Corert- 

chein Amy; 02 if Truſtees erhibit a Bill foz, 02 on her 

Behalk, it is good either way. 
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Deviſe of Goods to A. fo? Life, with Remainder after 
Remainder of A the Deceaſe of A. to B. it is now clearly ſettled, 
a Peroral that it is a good Deviſe to B. and that B. map exhibit a 
Thing, Bill againſt A. to compel him to give Security that the 


Ante Caſe 


44, 152.” Soods ſhall be fozth⸗coming at bis Deceate; and is all 
Poſt Caſe, one whether the Goods o2 the Uſe of the Goods be de⸗ 
357-b- viſed fo2 „„ 


(280. b.) 8 Thomas Man's Caſe was cited by the Maſter of the 
Mortgage Rolls, That where a Deviſe of Lands was made to 
what, or De- the eldeſt Daughter, paying 00. to the ſecond Daughter, 
viſe andion- and 1001. to the third Daughter, &c. and if the eldeſt 
2 Daughter did not pay the 100 l. to the ſecond Daughter 
by ſuch a Dap, then he deviſed the Land to the ſecond 
Daughter, ſhe paying: her Siffers Poꝛtions by a' certain 

Pot Caſe 325. DAY ; AND if ſhe did not pay, then he deviſed the Land 
to the third Daughter, &c. Jt was reſolved this was 

not in the Nature of a Poztgage, to be redeemable af- 

ter the Time of Payment was aver; but that, the eldeſt 


Daughter not paying at the Time appointed, the ſecond 


* ſhould have the Land, and the: Cldeſt had no 
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2 N ERP, | That where a Legacy is den to be T =þ 


paid at Marriage, 02 21 Pears, oz any other par- 1. 


Z 89 7 * l 
. 
5 

< \ o ES $5 


Time, though a Bill koz it be not pꝛekerred till 
afterwards; but where a Legacy is given generally and 
no Time mentioned fo2 the Payment of it, there it will 


_ carry* Intereſt only om the Time 1 the'Bill ehren 
* a Co ve. v5 


1 


Lady | 


PO N the Marriage of 992. William Thomas, Ceverat Fn 
U anos, Lands and Tenements, were ſettled: to the 
Uſe of Mz. Thomas koz Life, with Remainders to the firſt 
and other Sons in Tail Bale, and fo2 Default ok ſuch 
 Ifue, to the Low Wharton, and other Truſtees foz 500 
Pears, upon Truſt to raiſe 5oool. fo Daughters, pay- 
üble at 18 Pears oz Marriage, Remaſnder in Fee to the 

right Heirs of z. William Thomas. 

Mis. Thomas had Iſſue of that Parriage one Son, viz. 
Sir Edmund Thomas, and one Daughter; Sir Edmund died 
an Infant, ſo that the Inheritance in Fee-- deſcended to 
the Daughter, who itved to her Age of 18 Pears and two 
Ponths, and then died; a Day oz two -befoze ſhe died 


the made a Nuncupative Will, and gave all which He had 
Power to diſpoſe? to her Bother (the Lady Kemiſh) and 
her Childzen by Sir Charles 'Kemiſh her ſecond - -Þt1sband; 


who*marrted her after the Death of M. Thomas her fozmer 
vugdand. | 


The 


- ticular Time, that it will carty Interest from that bea 


1 omas ws Sir Charles ein . ur. * eb : 


r Pts uy UA were wen dy ot 


Pe Term S. Hall 777 


"The Lady Thomas, the Plaintiff, was great Aunt to 
wy Thomas and Heir at Law, and the ſole Queſtion 
was, Whether zs. Thomas had any Power to give a. 
way this Poztion of 5000 land- whether it paſſed by the 
ſaid Mill to the Lady Kemi, u whether it was not ex: 
tinguiſhed in the Inheritance, by Reaſon. that at the Time 
the became intitled ta the Potion, the Freehold and Inhe⸗ 
ritance deſcended to. her. The Trustees by Ejetment had 
recovered the Cerm at Law, and the Bill was fo be re. 

ES ab. lieved againſt that Term. 
fi for Pay0- It was agreed that in Caſe of Creditoꝛs fo? Payment 
ment of Of Debts, oz faz a Pyoviſio do Childzen, this Term 
25 ſhould have ſubſiſted ſo as ta have raiſed the 5000 l. as if 
D2s, Thomas had been indebted at the Time of her De. 
ceaſe, the Creditozs, migbt have come fog Satigfation 
out ot it; and ſo it was held in my Lo Pembroke's Caſe, 
where the unn wid hold of a Term to um the 


dit 8 was agreed. in the Low: Pavkr's. Cale, that it 
Daughter had married, although ſhe had died befo1e 


15 . became. papablo, yet-4h6-pugbond ould have 


| 110 It was ebhelep lor the Pla intik, that ibis Court 
3 e a great. Regard fo2 the Peir at Law, as if 


ph editoꝛ upon Bond recovers agatnff-the Þeir, he may 
Ante Cue * into this Court to be refmburſed out of the Perſonal 
Pat 46, Eſtate, becauſe that is firſt to be applied fo: Payment of 


e. Dobrs, although-the Ceedito) hdfh his-Eletion to ſue which 
he pleaſeth; which was agreed; and it ts alſo ſo in Caſe of 
u hares factus by Mill o otherwiſe. - | | 
.AnC; But it was ſaid that this Court had alla a Re, 
guard to an Erecuto2 02 Adminiſtrator? z-as. tn Cale: of a 
- Boatgage in Fee fozfeited, the Executozs oz Adminiſtra- 
1 have the Boney. the” the tate in Law is beiten 
Legacy. Legacy Arn to be paid; at 24% 15 the Party, dies 
| ons that Age; there have been different: Opinions in 
this Court about the Time of Papment af it; ſometimes 
ame Cie it hath. been held that ths Srerutoz 0 Adminiſtratoz 
26, 74. 6505 babe it pꝛetently after the Death of the Legatee; 
; and ſometimes that it ſhall; not be paid till the Legatee 
would have arrived: to that Age in Cale he had lived; 
but agreed by all, that the Exetutoz o Adminiſtrataz of 
the Legatee ſhould have it; and ſo it was in Caſe-of a 
— nn tn e . ener rr on . Ln 
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In Curia Caneellariz: 209 
held that in Caſe of a Poztion it ſhould fink fo2 the Be- 
net of ee ee 7 ah STS 
Obj. Here is no erpzeſs Diſpoſition;- but ſhe gives all 
that ſhe can give by Law, and there is a great Perſonal 
_ Eſtate beſides to anſwer the Wozds of. the TUill, 
Anf. This was an Intereſt veſted in her by Reaſon of 
her living to above the Age of is, and therefoze this will 
JJ T-  R 494 
In a Caſe of Audley verſus Audley, it was held that 
where the Guardian of a Lunatick, oz the Truſtee oz 
Guardian of an. Infant, having a Perſonal Effate in their 
Hands, purchaſe an Cſtate of Inheritance fo2 the Inkant, ane ca 
and the Infant oz Lunatick die, the Executoz 02 Admint⸗ 126. 
ſtrato2 ſhall have the Benefit of this Purchaſe, and not the 
Heir, becatiſe it ſhall not be in the Power of a Guardian 
oz Truſtee to change the Nature of the Eſtate from a 


Perſonal Eſtate into a Real Eſtate of Jnheritance, 
In a Cafe of Holt and Holt, a Purchaſer of an Eſfate Pot cage 358. 
takes the Conveyance of the Freehold to himſelf and bis Tramelan. 
Heirs, and takes an Alignment of a Term fn Truſt f0? ricance. 
himſelf, bis Executozs and Adminiftratozs, and yet decreed 
a Term to attend the Inheritance. 

Jn a Caſe of Powe! and Mayo, a Term to attend the 
Inheritance may by erpzeſs Wozds be deviſed and ſepa- . 
rated. from the Freehold. , * .- | 

A Cale of Norborne and Norborne was cited, where a 
Bill was pzeferred in the Life-time of the Daughter, to 
have made tfuch a Poztion as this is a Perſonal Eſtate, 
where the Inheritance was deſcended upon the Daughter 
as Peir at Law, and the Bill was dilmiſſen. 
Ma Legacy be given to A. payable at her Age of 21 or, ber aud. 
02 Marriage, and ik che dies before the Age of 2r 02 Har- 
riage, then to go to B. there or is generally taken fo? 
_ and, f02 if the marries, though the after dieth befoze 21, her 
grey 1 . 

The Lozd Keeper veſired to ſee the Pꝛecedents cite 
and took Time to give his Opinion. Pr 783 11 4 
_ Afterwards he gave his Opinton that the Portion was þ 1 
not extingutſed, but paſſed by the Will, and afterwards, "a" 
upon an Appeal, his Decree was affirmed in the Houſe of 
Long, and my Lady Kemiſh had the Sooo. 
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bobo n Lee. 


A ag of 1000 Peats without Impeachment of Wate, 
| veviſed the ſame to the Dekendant Lee, and ik he died 
5 As without ue, then to the Platt. 
The be Plalntif ad got an Injundtlon to fop Wafte, un; 
less Calle this ay ; und it was atledged foz Cauſe, that 
the Plaſhtiff upon bis own chewing hav no Title, becatiſe 
the Ocvile to him akter the Death of the Defendant with, 
out Iſſue, was void. Jt was objefed that the Deviſce 
was not to the Defendant aud the peits of his Body, 
as it was in the Dune of Norfolk's Cate; and that the 
Pe 8, if he died without Iſſue, ſhould be conſtrued, with: 
out Iſſue living at the Time 0 his Occeale, which was 
agreed to be good, in Caſe it had been ſo expreſſed. 
But here it was held per Lozd Keeper, that this being 
2 Ooebite attet dying withour Iſſue generally, ts voto, 
and theteupon the Catiſe was allowed, koz that it appeared 
the Plaintiff could have no Title, but that ft Gene o the 


SOOT, hf es und Waimesten. 


5 a ieee lud va Flud. 


Ax Enate in Jointure was ſubjet to a 8 Re- 
marc L. ſolved that the - Jofnitreſs and the Reverfioner muſt 
ales. redeem in Pꝛopoꝛztion, vis. the Jointreſs one third Part, 
and the Reverſioner two Thirds, and that hath-been the 
Pꝛopoztlon uſual in this Court, to charge the Eſtate fo: 
Hi wt e with a Third; but it ſeems; hard, becauſe now an 
te foz Life is worth nine oz ten Fears Purchaſe, 
whereas kozmerly it was wozth. but ſeven. Z 
Ind bo it is if an Eſtate ſubſet. to a Mortgage, is de 


viſed to A. foz Life, Remainder to B. in Fee, there they 
ys * B. 1 | 


_ map een in. dier ee viz. A. one Th 
(284. b.) 15 N this « Caſe it ths m that Hops which ore out of 
How = the old Roots, the Perſon dying in July, viz. after Manu⸗ 
Executor, Lance, ſhould go to the Executoz, and not to the Þeir, 
| x Cro. 515 ſo held, and no Reſolution ſince to the con- 


trapy, but otherwiſe it alt W and Nutts. THIS 


and the Term being to attend the Kematitder, on 
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T Difiekence was held, that if a Wlomat verve (484-45 
& Marriage be intftled to Bonds oz Things in Aﬀtvn, and Baron and J 
the Hitsband die Inteftate; there Choſes in Adtan hall Fene. — 
belong to the Wife ; but if there were any Agreement mane 1, 5 - 
upon the Marriage, oz any Settlement made in Tonff- ._ 
deratton of the Poztion, there the Exctutoz oz Admint⸗ 

firato2 of the Pusband ſhall have it t. 
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Lady Radnor verſus Rotheram. (285. 


* E L02d Radnor in his Settlement limitev a Term J „ 
to Truſtees koz 99 Pears, fo2 ſuch Uſes and Pur⸗ 2, , l., e, 
poſes 89 he ſhould appoint, and ko: Default of Appornt⸗ ., *Z--Z2, 
ment, to attend the Remainders, which were to the Ute 3 5 
of him and the Peirs of his Body, Remattider to his owtt / . 
right Heirs; akterwards he makes ſeveral Appolntments .. 
in Putſuance of the Truft, and dies. The Appointments 
OL wo 

The Plaintiff bzought a TUrft of Dowet aun tecovered 
at Law, but could have no Feuce bf it, by Reaſon of 
this Tetm, which was talen in by the Defendant, who 
. purchaſev Part ok the Eſtate, and was kept on Foot ta 

ptotet his Putchaſe. CUbereypon che pzeretrev ber Bill 
to be let into the Effate, t16twithſtativitig the Cerm, the 
Appointments being all ſatfsffed. _ 


It was inſiffed toz Het, that the Criiſts deing ratisfied, 


likewiſe eo attend het Dowet which was tefervev but of 


£ 


the Rettafnder, 
It was agreed in this Cale, ©  _ 
1. That a Jointteſs ſhould have had this Term to dabe 
_ artenved het Eſtate, and chould not have food in her 


2. In caſe there had been any Agreement that the ſhould 
hape had her Oower, that then this Term ſhould not have 


= 
* 1 
** % 
» 


. .z. It Cafe rhere had been a Poztgage upon the Beverley and 
Eftate, the would have been let into a Redemption, foz 22 
that when the o2rgage fs ſatisfiev the Poztgages bath 


ng me dg vo with the Effate. © 
4 Ift care de an Extent of a ſatſsfieb Statute, a Dowa- 
OY. deen relieved again it, becauſe it ought to 


But 


De 77 7 8. Hill. 1686 


| Ante G Put az Low Keeper was of Opinion that the Plain, 
Wee, tiff e 
agu an Helr at Lam, where there Bas d 


«> 1-4 TX Inher ance, i 
the Defendaut 8 T'E 


FAA V2 1 eg. 


(285. b.) Tis: held that where A Man males a Will. and an 
Diſtribution, a 


ould. have no Relief in this Cale; he ſaid there was 
Diecedent where the Dowager was ever pet relieved 

erm to at- 
unt els 1. this Ca e where 
er- 


And koz that which was a edged, that the Defendant 
at the Time of the Purchaſe; had Notice of the Plain 
_ tiff's Right of Dower, ſo' he had alſo Notice of the 
's Leaſe which was to p2oteit it, and ſo that was nothing. 
_ Foz the Caſe of Feſont and Feſont, where the Dowa- 
'ger brought a Bill to be relieved againff a Term to 
-attend the Inheritance, it was not reſolved, but the Cale 
was agreed. 
The Caſe ok Fletcher and "Rabinſaa. where Colonel Ro- 
binſon being in Danger ol a Fozfeit ure made a Leaſe to 
his younger Son, and after the elder. Son marrping and 
dying, his Widow brought a Writ. of Dower, and this 
Leaſe being inſiſted upon, it was. dccreed that it ſhould 
not be given in Evidence; but there the Reaſon was, becauſe 
it was perfeitly a fraudulent Leaſe. - Ol 
And fo2 the Caſe of Clay and Sell, "where it was held 
that Tenant by the Curtely ſhould have. the Benefit of 
a Term attending the Inheritance, which Decree "ws 
made at the Rolls and ffirmed befoze him; he ſaid 
| had looked upon his Notes, and never kound t at that 
\ Point was ftirred'in the Cate. . 
And though in this Caſe, here is great Reaſon. to aflit 
the Plaintiff, ſhe having bzought a Break Fo2tune into the 
17 he ſaid that could make. no Alteration; foz it might 
be ſald to be reaſonable that there ſhould de Dower ok 
the Truſt of an Inheritance, oz ok a long Term {02 100 


no 


Bears, and vet it was never done; and he ſaid if the 
vetenvant here had been only Deir at La could have 


given no Belle there having been no Þ? rcevents, olpe- 
cially. in a Caſe. which. wall, needs happen ee 


- Executoz, and the Execytoz dies, an Adminiſtrato2 de 
bois non ſhall not make. Otkributton, becauſe the Party 
did not die Inteſtate, and ſo not within the Statute. 
here a Man dies, having made dig Will, and an Exe⸗ 
tutoz, and gives bim aur particular Sum, as 5.02 101. 
and maues no Diſpoſition ok the Reff and Reſid e, there 
the Les wat be diftributed "ra the nert of e 
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. 0 oy ee 301 310 ig thug gat a3 e yen - 
26 G6 un un: Tenhey oh rl wren TREE) 3 
117 and Ne 337%! e 5 Nugn i Anne . 
0 A Setttantir wos wade * 16-Huriell to the Uſe of res 22 
ae his eſdeit Son N Ute Remainder to the 326. . 
fir and ther Sons ö Samück in Söll Male ſticceflively, _ 
Remainder. 4 Truffees and theit Heirs, upon certain 
Tewffs to'ratf e Honey, and after thole 'Trufts"'fatisfied, 
ts the Sie ol 'Geotze' the'fecond Son ok J. Hotrell'foz his 
Life, with Mrs o'his firſt and dther Sons in Tall 
Male fucreffively, "oh" fz Deküult ok ſuch June, to a 
third Son ok fo. Hürrelfen tie Manner. Al he three Sons 
join in Bargain and Sale to make a Tenant to a P2e- 
cipe, in ozder to ſuffer a Recovery, which Bargain and 
Sale was acknowledged by one ok them only, and inrol⸗ 
led; and thereupon a Recovery was- ſuffered, and the 
thee Sons were all jeintly vouched befoze eſther 'of the 
thee. Sons had any Jfſge ; and akterwards Ilſue was bom 
to George; and the man Queſtion was, Whether the 


Iſſue was bound by this] Reovery ? Chereupon theſe 
Points were reſolved : © 


1. Though the Deed of Bargain and Sale was acknow-"Z2gs, . 
ledged only; by one of the Parties, yer me Inrolment=a6; 2c 
was goodyenough # and fo it Wend have been if it had“ Aer 
been acknowledged> by neither of them, in cafe it had been 
inrolled. Godb. Rep. Winchcombe verſus Dunch. $o##. LOA. 3/6. 

2. Though the thice Sons were all jointly. vouched, N 
and one ok them only häde guy legal Eftate, that it wass 
well enough, becauſe. the Recoinpence in the Galue will 


enure only to him who had the El . 
Eyre verſus Sare. nyo bg dye Eft 5 A 5 Be 1 
3. Where Tenant fo) Life, Remainder to bis firſt Son, 55 ao 
&c. makes a Conveyance ok his Eftate-by- Feoffment-Re: _"_ 
covery, &c. befoze the Birth of Iſſue, this deſtroys the 1 4 
contingent Remainder ; and. where it th, 0074 once de⸗ 

8 


flroped at Lau tt bath ne been ler (728) 
Court of Equity. _ ve yer up ain in a 


bere t E, Uru a1 9. ; 
an he Dk x 155 170 w limited/fo a 


(Pan amb — 
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ance he 

makes, he having 'no- * Eftate in vim, it paſſes only 

what he can legally grant; but the Reaſon why a-Re: 
cover ſuffered by Tenant in Call of: #[Truft will bar 
E the Remainders, is, becauſe he is Maſter of the Eſtate, and 
= map tali in the legal Eſtate when he pleaſeth, and have it 
| ' .._ ,._ Executed to the Gruk z but this-Caurt will never execute 


3 | nant for Life, to e | We him to 
3 he Citation fo 0 eorge and bie T ſue. being. : after g 
| Fee limited ta the Truſtees: and their Heirs, a Dueſtion 

| was made, Whether thoſe. Remainders after-a Fee were 
| good? And held that they were, becauſe it limited only the 
Rug 0 of the Eſtate after the Money raiſed and the other 

| 25846 5 3 Thom 
| EY 
| In Curia Cancellarie. e 

| Tenn verſus Browne * hes 
| Bond mas taten foz 1450 l in the Name of one 
Leman a Scrivener, in Truſt fox: the Plaintiff; 

=. .. Leman: having! Dctaſion fo? "Payer, without the 
E g RX" TTT 1 Pipi ot Penn; bozrows” ie of Browne, and al⸗ 
3 5 Th - ang _ Band to — fox Security; Browne ages 


——— 


III Curia Cancellari sg 

na öotſce of the 'Truff; and there being nothing or the 8 
Truſt appearing by ite Bond 5 and the Queſtton was, * 

Whſch or tbem could have the Benefit © of the Bonds . 

It was agreed, that ik it had deen a Moztgage, and it 

had been aſſigned to Browne without Notice of the Truſt, 

that Browne ſhould have had it, becauſe there a legal Eſtate 

had been veſted in him without Notice ;: but this Caſe. | 
as was inſiſted, differed from that, becauſe by the Align u- vir. 

ment af a 'Bond--nothing-paſfes at Law but an enn. N e 

ble Right, which is rebutted by the pꝛioz Equity in the 

Plaintiff ; and ſo it was laid it was held in the Caſe or 

Sir Edward Abney, by the Lo)d Chancello. 

But the Vaſter of the Nalls was of Opinion in this 

Caſe, that Browne ſhould have it; but Sir Edward Abney's 

Caſe being cited to be in the very Point, he defired to Z&” 


* 


ſee that Cale dekoze he would give auy Opinion. 
Pe ſald it is a ſtanding Rule pete, that if J truſt a Seven: 
Scrivener with my Bond, and the Obligoz pay him the „ , Xo es. 
Ponep and take up the Bond, that J ſhall have no Re. 
medy againſt the Obligoz; but if the Obligoz compound 
with the Scrivener fo? feſs-than is due, it is an Evidence 
of Fraud, and then it may be the Obligoz may pay the 
» x 0 3 „ . 


Money agaansn. 
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Bowyer verſus Peake. © (8?288 


AT Covert trades by the Conſent of her Pus⸗ Mater of the 
41 band, buys and ſeits Goods, ann gives Bills: ko; Rus. 
Money, and her Husband permits her ſo to do, and re⸗ 8 Covert 
ttives the P2ofit of her Trade; if ſhe dies and leaves a **. 
Stock to her Husband, he ſhall be anſwerable faz Debts 
tomtaden e ;" um it was ſad by the Pater 
of the Rolls, that à Feme Covert ts not under a total 
Diſability to contra, bitt if the pusband de aſlenting. 
t is obe; and de eiten the Cafe in II. 8. that if 
s Goman feuts a Bond in the Preſence of the bus banv. 
and de Rande by, and doth not gainſup, it can bind, 
which de beiteved may de taten out of the Book of 
Numbers,” Where ft te fait, if the Huzband be prefent, and 
he may” it mall binagagagagF Yn 
and in this Cale the Suit being again the Hughand, 
en e e 89, e eee 


1 


*. 1 


— n it 


| dzed Pounds which ſhe had bozrowed of 'the/Plaintif 
| fo carrying on the. Trade; an Iſſue: w ifDdfreFey 
Ns to try whether the Money was bozrowed: kfoz that Pur. 
poſe ; faz if it were, the Pusband should 
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1E Bill being to habe the. f 


bk an Agreement, made with 
-.._ concerning Berkeley Þouſe;. 
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It was ſaid that-befoze the 
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and.Perjuries, tis Court would. not. 
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' Agteement, .unlels. it had been execute 
and then it would, 

arty had perfo2med o 
uld be compelled. to 
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and Solemnity, and though there had been no Execution 
of cither Side, yet this Court will compel the Executton 


of Hias 19 014 (. 1827 

Jt was ſaid by the Attojney General, that ſince the 
- Statute ok Frauds, &c. 1f aun agreement de made ad 
reduted into Writing; and ſigned but not ſealed, that this 
is ſtill bur a Hor! Agreement," "_ the een is only an een 


* 


| HP 533 YTONFGfH. 2 ib 

It was aid! aſſo; that where: this Court: executes: an . 

Agreement in Spetie, it muſt be ſuch an Agreement us 1 5 

is fairly made, without any Fraud oz Circamvention;'* 
here no Adion at Law will lie to recover Damages, 

there this Court will not execute the Agreement in Spe- 

tie, fo: Equitp will never. 3 e a - cn N 

N as nat den by 27 13.73% 15 
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| Gar eile Poulter Executor of Sir John 0 0 fl n 


Ge 
1115 
Poon the Wortgagee of Cir fo) a cinattContinbeats Maſter of the 
on alligus his Mortgage to Sir Jo. Cutler; and the K. 
Bill was- to redeem the Yoztgage; and the Queftfon bare * 
was, Whether this Executoz ok the Allignee ok the Moꝛt⸗ what to be al- 
gage ſhauld inſiſt upon the wholeYoztgage: Monep, '02 upon lowed. 
lo much only as he paid the Moztgagee? And it was ſaid 
per Cur', That it is the conſfant Rule ok this Court, that 
if the Moztgagee aftigns without the Boztgago?'s being ,... c.c 
Party, the Aflignee shall ſtand in the Place of the Mort 146. 
gagee, and have the Bend fit of all the Moztgage Money, 
whatever he gave fo2 it; but ik ſuch Alignment be made, 
and the Moztgagoz a Party, there what the Allignee pays : 
he. hail be allowed, and no moze, betaufe the Moztgagor 
being made Party, the Sum paid by the Allgnee ig as it 
were an Account ſtated to that Sum. 


„It was in Pꝛook that Boulter had offered to take u lets or refuſed. 
Sum; +ut to that it was anſwered per Cur', That where- 
ever a Perſow offers to take Teſs than is due to him, 
there ik it be paid him, he hall never recover moze in E. 
gulty; and on the other Side, ik the Debtoz doth not ac-. 


cept the 5 Fer Cone! witf never old arty t 
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2 ta n nend ks Cary. 
| Settlement was made to the Uſe- of 7. Ger * Life, 
85 J. Trey Remainder to Penelope his Wife, fox Life, Reman: 
L Rookecby. der bd Truſtees to pzeſerve. contingent Remainders, Re- 
Contingent Mainder to the firſt and other Sons in Tail, Remainder 
fee open g Aſſue Female, "Remainder te the right peirs of J. 
Cary; P2ovided- nevertheleſs, that it the ſaid T. Cary and 
Penelope his (Wife ſhould die without Iſſue living at tho 
ime of the Deceaſe of the Survivoz of them, then 
;-Caſe tte Weir of Penelope ſhould pan the Sum of 
pbk to the right Heirs of the ſaid J. Cary, within one 
Pear after the © eceaſe of the Survipoz ok them the ſaid 
T. Cary and Penelope his Mike, that then the ſaid Settle⸗ 
ment ſhould enure to the Ute of the right Heirs of the 
( _ Caid'Pefglape, T. Cary and Penelope his Wife, (and the ſaid 
Eruttees) levied a Fine ſur Conuzance, &c. and being both 
Dead without Iſſue, the Peir of Penelope tendered the 
Ic which being refuſed; be bought. bis Bill to pave 

= the 4000 l. accepted, and to have the laid Eſtate. N 
W Two Queſtions were made. 5 
| 4 Whether this Limitation to the Heirs of Penelope 
n this Contingent was good in its Creation 2 And it 
Ws. held by all of them that it was void in its Crea⸗ 
„ klau; fo2 although as in the Caſe of pell and Browne it is 
| ajudged, aud ip held ſince that Time, that a Fee may 
be limited to ariſe upon a-Fee: upon a Contingency, yet 
that Contingency - gught to be ſuch as ſhould happen 
10 in the Lite of one az maze. Men in Being; and my 
. Chancellaz ſaid he never pet knew that it had 
beet. Id goad faz maze than one Life; but fince it had 
been held in the Caſe of g Truſt of a Term fo2 Years, 
that it Q<ouly. be good after ſeveral Lives, ſo that they 
Wett all in Being, he thought it wight de ſo in Caſe of 
a contingent, Fee; dut here wag the: Space of one Year 
üer the two. Lives, and if it might be good fo2 one 
Ws ce a Ts it might be ſo sor ta ' Pears, and ſo 
did no Bounds to he ſet ; which: would be 
ſequence that Mens Inheritance ſhould have 
IN — — hovering over them, which could 
not be barred * any Fine nf ated 02 other Con- 
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- Aud: it was ſaid that the Judges had always bog {ar 
tender upan this Point, as oft as it hath come 1 
Qyeſtion ſince Mat. Manniog's Cafe in the 8 Co! and ſome of 
them have ſaid, if that Caſe were to be now judged, it 
world vot de la determiued. 

The Miſchief of a contingent Fee is, that it cannot be 
barred; by: Kine oz Recovery, whereas a Poſlibility expet · 
1 upon an Eftate Tail, is barred by Recovery, Moor 


de Authozities tited were, 1 Roll. Rep. 253. Simſon' 3 


. Caſe. - Hutten 60. Jones 16. Child and Baylic's Cafe, 1 Roll. 


hay 55h, $95, '8 Keb. vhs 76. Style 174, Tor. verſug 
JAY © | 
Wt Amitting this wos a good contin ent Fee in ſts 
Creation, whether it was barred by the Fine? And that 
reſted upon this Point, whether the Peir of Penelope in 
this Cale ſhould take by T efcent oz by Purchaſe, i. e. 
Whethgs::the Wan Heir be a Wow of Limitarion 02 
Purchaſe. 8 250 
Rookssby: It be toke at all, it muſt be as a Purtha 
ler, and then the Fine wilt not bar him, which confirm: 
ed him in his Opinion, thot the Limitation was void irn 
itz Creation, besauſe it is ſuch a one as cannot in an - 
way he: barred, and ſo would be as it were a Perpetui⸗ 
ty, Which ſeems to appoſe the Divine Pꝛovidence, where» 
by all Things ore ſubje# to Changes and Giciſatudes in 
this 1 aud theeedy Traffick and Commerce are 
amote 
Mrrchy laid, This was a Point lo dieuit to him that 
the maze be thought ot it, the maze he was puzzeled in 
houghts about it, any ſa would deliver no Dpini- 
wy in it, becauſe the firſt Poiat determined the whole 


use. 

Load. Choncello ſeemed to be ol Dpinton, That tho 

Heir. of. Penelope, in Caſe be hap: taken any Thing, took 
it by Deſcent z hut Chief Juſtice Treby baving | declined 
ta diſtaurſe of that Doint, be waived it tao. 

Note; It wag. taushed by Freby what Term al Pears 7 

might be a reaſonable Term for the Perfazmance of fuch- 

g Cantiugeucy ;..he greed that a Fee might be Umiteh, Ava. 
I a Fee to te upon g Contingene»p da he determin⸗ 2 Cra. ds 
ed in ſome reaſanable Term gf Pears; but it was never Per. 6e. 
Ke deterwinen what ſhowin be bach 3 realouable: Texym z if 

were with the Space of 2 Pens. be. . 
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might be good, becauſe that is but an Equivalent to Lives; 


and ik any Peaſure might be taken from Acks of Parlia: 
ment, 21. Years was thought a reasonable Term fo) Ec⸗ 
cleſiaſtical, Perſons to demiſe, and fo: Leaſes "in! Coz: 
pozations 40 Pears; and at Common Law a Leaſe was 
not good. ko; moze then 40 Pears; and he laid it had been 
held in another Court that 30 02 40 Years might be a 
reaſonable. Time fo2 the Determination ok ſuch à Contin⸗ 
geicy, but it was never yet ſett len. 


It was (ald by my Lo2d Chancelloz, that in this Caſe 


ok Contingency, Equity ſhould follow the Law, and carry 
it no farther than it would be good at Law, becauſe there 


(292. 
Lord Chan- 


cellor, 
Ch. J. Folt, 


ought not to be different Rules of Property in Lam and 


n Equity. Note; This Decree was akter wards reverſed 
in the Paule of Lozds. ene 23144 ©. fl A ILSS 
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ELLIS 2. He 2b Br F ge . a 


AR. Carew being ſeiſed ot an Eſtate of near 2000 per 
IVI Ann. deviſeth his Eſtate ito Truſtees, upon Truſt 
that in Caſe Ms. Willougbby (Daughter to the Loꝛd WI. 


Ch. J. Treby. loughby >] und his near Relation and | Meir at Law) ſh oth 


Breach of a 
Condition to 
be relieved. 


ceaſe, that ſhe ſhould have the Profits of his Eftate fo? her 
Life, and after her Deceaſe, deviſeth the'fame'to her TC: 


Cue. by my Lozd Guildford, and fox Default of ſuch Iſſue, to 
the Loꝛd Falkland and the Hetrs of hfs Body, with Re. 
mainder to one Pz. Carew; and if ſhe did not fo inarty, 


* 


then he: deviſed to the Lozd Falkland immediately. 
The Lozd Guildford and zs. Willoughby were both In⸗ 
kants under the Age of 16. There was a Treaty between 
the Truſtees of 92s. Willoughby and the Truſtees ot my 
— Low: Guildford, fog a Marriage, but it bzoke off, becauſe 


they could not agree upon Terms, and ſhe married the 
Plaintiff, who is one of the Sons ok the Lozd Abington ; 


and my Loꝛd Guildford {gs alſo married; and now the Plain. 
tiffs vzought their Bill to be relieved agatnſt the Bzeach 

ok this Condition, and to have the Truftees convey ; and 

. _.. . the ſole Mueſtton was, Whether Equity couldrelfeve againſt 


* * 


the Bzeach ok this Condition? 


8 
- 


I It -was-1nſifted ko: the Plaintiffs, that the Plaintiff 
mas an Infant, not fourteen at the Time this Condition 


ſhould have been. perfozmed, and that the was not ſo much 


” 


* 
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in the Fault as her Trüctees that it was not performed; 


who bꝛale off che Treaty upon Terms; and however this 


being not a Devile of: the Eſtate, but of the Truſt of an 
Eſtate, that Equity might carry it farther than in Caſe of 
a legai Eſtate a Truft being a Creation of this Court, 


and the Party here was Peir at Law, who is always 


J : 713 41541 -95; "TH | 138 
„But by the Opinion ok the Chancelloz and two Chfef 
Juſtices, Equity could not relteve againſt the Bꝛeach of 
this Condition. e YL es bat 
. Foz that this was a Condition pzecedent, and that 
the Plaintiff had no Intereſt until the Condition perfo2m- 


ed; and Holt fatd he thought that there could've no Relief | 


in Equity againſt a Condition- pꝛecedent; but in many 


Caſes there might be againſt a Condition ſublequentz 


which being to deveſt an Eſtate, is not favouted in Law; 


but to that the Chancelloz ſaid, poſſibly a Caſe might 


have happened where a Perſon might be relieved againſt 

a Conditton p2ecedent; as if it had appeared that the 
Low F. who is in Remainder, had bp any Fraud oz 
Irtikte obſtruſted the Marriage, there Equity would 


have relteved, becauſe he chould have had no Benefit ot 


ſuch a Contrivangee. 


As fo2 the Objedion of Infancy, they all held that could 


make nothing; fox. where a Condition is annered to 
the Eſtate of an Inkant, it is to be petfoymed at the Peril 
of the Inkant; and that is no moze than was in the Caſe 
of Fry and Porter, which was laid to be a harder Caſe than 
this; fo2 there was Infancy, and the Jnfant had no No; 

tice of the Foxfeiture by the Marriage without Conſent; 
and there the Truſtees did give a ſublequent Aſent; but 
all would not help. As fo? it's being in the Limitation of 
a Truff, that would make no Difference; fo2 as to the 

Limitation, that would be conſtrued in the ſame Man⸗ 


ner as Limitations of Eſtates, foz otherwiſe there would 


1 — Peaſures of Inheritance, which ought not 
0 be. 5 | 


And as to Foxfeitures by Beaches of Conditions even 


ſublequent, there was a Difference where an Equivalent 


_ could be made; as foz Non-payment of Money and Con- 
veping of Eſtates, &c. but this was a Caſe which ould 
_ admit of no Cquivalent, unleſs it ſhould be ſafd to be the 


ſame Thing to marry my Lozd Guildford and My, Bertie; 


beſides it appeared here, that Part of the Conſideration of 


the Teſtatoz's ſo ſettling his Eſtate did ariſe from my Lo 


L II. DET Guild- 


De Term. S. Mich, 1697. 


Ante Caſe 
266. 


Guildford, becauſe it is a Pꝛoviũon fo2 her Iſſue by him, | 
which now - is tmpoſſlible ; ſo that if the Court could de. 


cree fo2 the Plaintiff, it would be dilficult to know what 
Decree to make. 


Holt ſuſd, That the Caſe of the Low Bath and Mounta- 
gue was ſfronger than this; fo2 there the Duke ot Albe- 


marle impoſed Terms of Revocation upon himſelf, to be 
done in the Pꝛeſence of thzee Peers and thee Com. 


moners, and in Caſe of a voluntary. Settlement it could 


not be diſpenſed with, and yet a Power of Revocation 


ought to be taken favourably, becauſe the Relic of an an- 

tient Pzoperty. 
Jt was agreed that all Letters and other Pzoofs, made | 

02 p2oduced in this Caſe to pꝛove . Carew's Intention, 


Tot caſe zig. were to be rejeited, and then the Will was to ſtand oz 


fall upon its own Conſtrutton. Jt was held allo, that 
if the Condition had become impoſſible by the Act ok God, 
which is help'd in Caſe of a ſubſequent Condition, that it 
would not have help'd in this Caſe, becauſe the Eſtate was 


not to veſt but upon the Perfozmance of it. 


And as to the Objetion, that the Plaintiff. is Her at Law, 
who is always / favoured, that makes nothing, ſo as to 
make him. take againſt the erp2eſs Gift ok the Anceſtoz, 


noꝛz in other manner than the Ancefto2 gives it. So the 


laintiff's Bill was diſmiſſed, and a Decree mY my 1 
nne OW, bis 95 828 Vll. N 


* 
x 1 U 
po . 
1 
* * 


. 
« . 
. 
* - 
* o % 
* * 
. 
* * 1 
4 % : 
. * I » 
J 0 . 1. 
* 4 mo 2 
4 
o 213 » 
4 g 
& : 
* . 


DB 


erm. 8. Mich. 


1698. 


In Curia Cancellarie. | 


„ 5 
: # 
— — —— . F 4 
: " - . * 
> lp z , 
* 


Humfryes verſus Rigby. C955 


HE Bül was to be relieved againſt a Fond gf- Gaming: - 
ven fox Money won at Play, viz. at All- fours. 
The Plaintiff was à Diſfiller ok Strong⸗Ma⸗ 
: ters, and the Defenvant a Tapfter at the Bowling. 
Green in Red-Lyon- Fields; and it appearing that the Defen- 
vant laid the Cards, and tuened up the Knave of Clubs 
(which was'Jack) ſeveral Times together, andbeing an un. 
reaſonable Sum fo2 - ſuch- Perſons to venter at Play, 
the Plaintiff was relieved, and the Bonds o2dered to be 
dejivered up, although this Cale was not within the Sta⸗ 
tute, the Bond being fo? leſs than 100 l. yet this Court al- 


ways relieved verore the 4, were any Fraud ap. 
* Es | 


Gibſon werſus en. C94). 


Gives a Bond to pay gouk; ts his Daughter in coe an the Rolls. 
he ſhould haue u Son Hung at the Time of hes p ,, mons 
Deceake, and ze Men, hic CUire being great witH a Son; Child. 

and the Queſtion was, Whether the Daughter ond have Ante Cot 46. 
this goo l hieß ik the W deen mort 121 his | 
— e 


r Sid — 


2 — — 
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per Cur : She thall not have it; fo2 altho' there ; was 
no Son living at his Deceaſe, ſo that it is not recover. 
1 able at Law, yet it cannot be pzeſumed ta be his Inten⸗ 
5'3: tion, that if a Son was bom after his Deceaſe the Daugh. 
ter ſhould run away with the Eſtate; and in this Caſe it 
appeared that the Bother was Quick at the Death of the 
Father, and by the Civil Law Poſthumus pro nato habetur, | 


and ſo decreed that the 83 yould ad kenden againſt 
the Band. 1 


—— 


(295.9 Ao Irod berſus Hurſt, 


hocks oth. 8 E Defendant” 8 Teftatoz by his Will gave his four 

| Daughters 500 1. aptece, and -afterwards married his 
New Publica eldeſt Daughter to the Plaintiff, and gave her 7001. Poz- 

tion, tion; after that he makes a Codicil and gives 100 l. aptece 

to his unmarried T'aughters, and thereby ratifies and 

"confirms his Will, and dies; and the Plaintiff pzefcrred 

his Bill the Legacy of 600 l. given to his Wife by 

the ſaid Mill; and the only Queſtion was; CUhether the 

Pottion given by the Teftato2 in his Life-Time, ſhould 

be intended in Satisfaction of the Legacy? And held that 

it ſhould ;: and agreed to be the conſtant Rule of this 

Court, that where a Legacy was given ts a Child, who 
Intendment. afterwards upon Marriage oz otherwiſe had the like oz a 
„ greater Sum, it ſhould be intended in Satisfa#ton of the 
Legacy, unleſs the Teſtatoz ſhould declare his Intent to be 

otherwiſe; and it was ſaid the Mozds of Ratifying and 
Confirming do not alter the Caſe, though they amount 
to a new Publication, being only (Uozds of Fozm, and 
declare. hating of we was, 8 een in Pan Netter. 


WWE c-- "LE 5 


Maſter of the (aondluther, Father and Son ; the S1andfather be- 
7 ing ſciſed of an Eſtate, upon the Marriage of the 
Father ſettles it to the Father fo2 Life, Remainder to 


Power to 
nake Les. the ect and other Sons of the Fathet in Tall ut. 
- ceflively, &c. with Power to the Father to make Teaſes, 
not exceeding thꝛee Lives oz 21 Pears; which Power er: 
- tended; only; ta Leaſes: in Poſſeſſion. - ße Father after 
his Marriage having Iſſue ſeveral 'Sons, makes a Leaſe 
. thier Lives to bis vounger Son, * an Eſtate which 


In Curia Cancellarie. 


was then in Leaſe, ſo that at Law this Leaſe being a 
Reverſionary Leaſe- was void; and the Queſtion was, 
Mhether it ſhould be ſuppozted in Equity? And it was 
decreed that the pounger Son ſhould hold and enjoy during 
the Leafe, it being a Pꝛoviſion foz a Child; and he took 
theſe Differences upon Powers. 1333 
iſt Difference, Between a Power created by Ac of Par⸗ 
liament, which ſhould always be taken ſtrickly, and Equity will 
not help it; but if it be void at Law it is void in Equity; but 
where it is created by the Act of the Party, there in the 
Cafe ok a Purchaſer, oz of a Pꝛoviſion koz a Child, 
although the Power be not ſiri#lp purſued, Equity wilt 
help it, at leaſt to make it good ſo far, as it might have 
been good by Girtue ok the Power if it had been dulp exe⸗ 
cuted ; as where there is a Power to make Leaſes fo 21 2 Ce 
Pears, aud the Party leaſes fo; zo, this will be made 
good in Equity fo2 21, in Caſe of a Pꝛoviſion fo2 a Child 
02 a Purchaſer. 4 * 
2d Difference, Where a Leaſe is made purely Uoluntatp, 
and no Pꝛopiſion foz a Child, there if the Leaſe be not good 
at Law, it ſhall never be made good in Equity. Eut if a Leaſe 
be made to a Tenant at a Rack:Rent without a Fine, 
which is Uoluntary, yet if the Tenant hath been at any 


conſiderable Expence in Building oz Impꝛoving, there 


this Court will fupply the defective Execution of the Power, 


HE Caſe was, Eliz. Burgeſs, TUidow, having a Pꝛo- Lord Chan- 
ther, the Plaintiff, and two Siſters and other Rela: lor. 
tions, made her Will, and gave Legacies of 100 l. apfece Executors 
to her ſaid E2other and Siſters, and made the Defendant Tratees- 
and one Mz, Meade her Erecutszs, and gave Meade 50 l. 
and the Defendant 30 l. and left an Eſtate of above 1000 l. 
Galue, moze than would pay her Debts and Legacies, 
and the Queſtion was, Whether the Executozs oz the next 
of Rin ſhould have the Surplus, ſhe having made no Dil⸗ 
pefal of it by her Will. * _ Fe ah 
It was fully in Þ2oof in the Cauſe, that the Executos 
had been always very ready to ſerve her, and that upon all 
Dccaſions che made uſe of them, and repoled all her 
Truſt in them, and called them Fathers, and oftcn ex- 
_ refed the great Kindneſs ſhe had fo2 them. 


— 4 
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And on the other Sive, that her Brother and Sitters 
had been very burthenſome to her, ſhe having often reliey: 
ed them, and that they were very'ungrateful, and that ſhe 


mas very much difpleaſed with them. 


But upon the whole Matter, there being no direct Pꝛoot 
that ſhe intended the Surplus fo2 the Exetutozs, it was 


decreed that the Execnto2s ſhould account foz the Surplus 


Poſt Caſe 332. 


Cifate'to the Plaintiffs (the Bzother and Siſters) the next 
of Rin, and that they ſhould have a Diſtribution purſuant 
to the AX about Jnteffates Eſtates. | 


And here it was admitted, that there have been no Re. 


ſolutions of this Kind but fince the At fo2 Diſtribution of 
Inteſtates Eftates, which now veſts an Intereſt in the 
Parties intitled to a Diſtribution; and the firſt Caſe re⸗ 
folved in this Kind, was the Caſe of Foſter and Munt, 
that where the Executo2s have particular Legacies given, 
and the Will is ſilent as to the Dverplus, that then the 
Party fs held to die Inteſtate as to the Overplus, and 


therekoꝛe that ſhall go accozding to the Statute of Diftri- 
butions. And the Caſe of Hicks and Canning, wherein 71 


was Counſel, was fince that adjudged upon the fame Nea. 


fon. And a Caſe was cited by the Lozd Chanceliloz, of 


Daſhwood, where there were two Executo2s, and one had 


Ante Caſe 
4866. 


a Legacy, and the other nothing, and pet held to be 


Truſtees only. But no Caſe hath ever yet been adjudged 


where no Legacy is given to the Executo2s, Note; Jt 
was admitted in this Caſe, that if a P2oof could have 
been made of a Parol Declaration of the Ceſtatozs In⸗ 
tent, that the Executozs (ould have had the Dverplus, it 


would have been ſufficient, as in Lady Gainsbury's Cale. 
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| Taber werſus Grover & al. 


hut never was admitted, in 1693 Thomas died and 
made the Plaintiff his Executoz, and . deviſed to him all 
his Copyhold Eſtates, and the Plaintiff likewiſe is Adm 
niftrato2 de bonis non of the Moztgagee. 


6 | 


Moꝛtgage was made ofa Copyhold Eſtate in Feeto Ar the Roll 
Mabel Porter, and her Defrs, in 1631, the Moztgagee Mortgage. 
being in Poſſe on, ann Thomas her Deir entred, ! 


eir or Ad- 


J miniſtrator. 


The Defendant is Heir, at Lam to Thomas and to the 


Yoztgagee; and the fole Queſtion was, Whether. this 


Moztgage tn Fee deing fo? cited, and the Moztgagee dy⸗ 


ing in Poſſemon, and Thomas her Heir enjoying, it during 
his Life, and dying leiten, whether the Plaintiff (ould have 
it as Adminiſtratoz de bovis non, there being no Want 
ok Iffets ; 02 whether the Defendant, who was Heir at Law, 
<outd have it ? Foz the Plaintiff's Bill was to compel 
the Defendant to convey, and likewiſe to fozecloſe the 
 Moztgago? (who was another Defendant): And the Maſter 
of the Rolls decreed the Defendant, the Peir, to convey, 
and the Moztgagoz to be fo2ecioſed, niſi, &c. and went 
upon the Reaſon of the Caſe of Thorndur gh and Nicholls, 
3 Chan. Rep. 284. which he ſatd was very” well repozted, 
and did believe that Decree was ad by the Loꝛd Not- 
. tingham himſclf. | 


N. B. 


228 
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N. B. This ſeems to be the ſtrongeſt Caſe againſt the 
Heir that ever was determined, fo2 that the Wo2tgage 
was fo2feited, and the Moztgagee died in Poſſeſſion, and 
the Heir had it during his Life, and died in Poſſeſſion, 
and no Defet of Aſſets, and the Plaintiff had it as Admit: 

nifrato! de bonis non. 

Note; The Mill of Thomas made nothing in this Caſe, 
koz it could not operate upon the Copphold, by Reaſon 
there was no Surrender to the Ale of the Will, and 
conſidering it as belonging to him as Erecuto!, being a 
Moꝛtgage, the (Will could not operate, becauſe an Exec- 


cutoz cannot deviſe what be hath purely as Executo?. 


(299% 


Lord Chan- 
cellor. 


Truſt of a 
Term for 
Ve ars. 


Poſt Caſe 303. 


Defſobhe verſus Bolt en 


O. Bolt being poſſeſſed of a Cerm fo2 Pears, upon his 
PMatriage vith Apoline Beſt, aſſigns the ſame to Good- 
man, upon Truſt fo2 himſelf fo2 Life, and after his Deceaſe 
in Truſt koz his Mike fo2 Life, and after the Deceaſe of 
the Survivo2 of them, in Truſt fo2 the Heirs of the Body 
of the ſaid Apoline by the ſaid J. B. to be begotten ; Jo. B. 


bath Tue by the ſald Apoline the Defendant Barbara Bolt, 


and dies, and then Apohne married the Plaintiff, and died, 
and he took Adminiſtration to her; and the Queſtion was, 


+=. Whether he ſhould be thereby intitled to this Term, 02 
uhether the Defendant B. B. ſhould have it as Heir of 


the Body? It was inſiſted fo2 the Defendant, that this 
was the ſame Caſe with Peacock und Spooner, which was 
confirmed in the Houſe ok Loꝛds, and there taken that 
DÞcirs of the Body, ſhould not be taken as Wozds of 
Limitatfon, but defcriprio perſonæ. But the Lozd Chan- 
cello? ſaid this is a Cale of very great Difficulty, and he 
would confider of it till the next Term, and that in 
Caſe it ſhould be determined accozding to. the Reſolution 
in that Caſe, great Abſurdities would follow; and he 


fafd he had the ſame Caſe under Conliveration, between 
N and Drake. 
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D. Wood be pr Coventry and Litchfield as. Svar: Lord Chan- 


cellor, 


dian oz Truſtee fo? ——— had received the Rents kater of the 
and Pyofits of her Eſtate, amounting to 2700 l. and ha. Rolls, 


ving laid out a great Part of the ſald Money in a Pur⸗ 


chaſe of Lands of Inheritance died, leaving no-Perſonal zecog 
Aﬀets. to anſwer the fatd Demand; the purchaſed-Lands Tut: 


deſcended to the Defendant , and the Plaintiff, as Admi⸗ 
niſtratoꝛ to 
ſole Queſtton was, CUhether theſe Lands, being purchaſed 
with the ſaid Woney, ſhould be liable to anſwer the ſaid 
Demand. 

It was argued fo? the Plaintiff, that theſe Lands being 
purchaſed with this very Money, though no Truft was 
declared, pet ft was a Truſt by Implication; as if J purchaſe 
Lands in another's Name, and it appears that J paid the 


Pee. ps will be a Truſt on me; 9 it is natural 


2" IS; 


, was intitled to the ſaid Money; and the 70g. <* 


a great. jr WL ih that a Guardian o2 gen es as ſoon as 


he gets a Bum of Money in his Hands, may lay it out in a 
Purchale, and then dies, leaving little oz no Perſonal 
Eſtate, t fat the Peir ſhall run away with the Eſtate, and 
this. Court chall not reach him. And the Caſe of Audley 
verſus Audley was cited, where if a Guardian ok a Luna⸗ 
tick pure baſed Land of Inheritance, this ſhall be but an 
Eſfate, - and ſhall go to the Executo? 02 Admi⸗. 
15 un not the Heir of the Lunatick. And lo it 

th Cate ok an Inkant, between Wentworth and 
Winchelſea, becauſe it ſhall not be in the Power of a Guat- 


dian to alter the Mature. of the Eſtate, and to turn that 


to the Heir which would otherwife go to the admin - 


ſtratoꝛ. 


But on the other Side it was ergutd, that this tould 4 


be no Reſulting 


ruſt within the Statute of Frauds and 


Perjurtes, fox that miſt be _a Truſt arlüng from the 


Conſtrudton of the Deed without 8 Werments; as 


where a Tonvepance is made without Conſideration, 02 
where it appears in the Deed, that the Purchale⸗Money 
was paid by another; but if ſuch Averments out ot the Deed 
might be admitted, og in this Caſe, that the Money paid 
fo; chis Putchale was not the 'Bilhop's Boney. but the 


Nnn Money 


EE ms, 


Money of the Incerare, and to make this out i Balliffs 
and Receivers, this would elude the Statute which was 
made to pꝛevent Perjuties, and that there could be no 
ſuch Thing as a reſulting Truſt but what ſhould appear 
by the Conveyance ; and although-the-Miſchief was great, 
yet there might greater Piſchiefs be let in here, bycouſer- 
ing Purchaſers 92 Moꝛztgagees, and Creditozs by. Judg: 
ments, &c. by ſetting up a 
Appearance hut Averment, that it was bought with another's 
Money, which would be verp hard to piove, fo? that Po- 
ney had no Ear. Mark, but was the common Exchange 
and a Man could not pꝛetend a4 1 in any individual 
| Money when it was once out « of is Þ Poſſemion. 
And general Incumbzances, ſuch. as Judg ments, Re- 
cognizances, &c. would be certainly defeated after, altho' 
a Moztgagee 02 JPurchaſer without Notice would not be 
| affefted by ſuch a Truſt, pet a Conuſee ok a Statute o 
Truſtee. Judgment would, and cannot be. relieved here; but this 
C Court reileves Ceſtui que Truſt agatnſt general J Incumbzan- 
ces. whfch' might affex the Eſtate at Law. 
The. Ceurt were all of Opinion, that altho' this was a 
hard Caſe, yet they could not reach it, fo2 it hay. never pet 
gon To. far. And Trevor ſaid he finds it once mentfoney 
to have been attempted in the Caſe of Mears and St. Tis 
A af. 86, but lcft there as a Doubt, 
Guardian. It was (afd in this Caſe, ff en Guardian koz an In 
| uts out Money, it is at bis Peril, and the Infant whe! 
He comes of Age may elet either to take the Securities i 
02 make. the Guar ſan account foz the Boney; but he can 
not take Part of the Securities and rejet. the reſf, but 
muklt take all 02 none. But whatever Pzofit the Guarpian 
nr of the Infant's POR; * * e e . lt. 


170 B. e 
* 


Gor.) | lung en wecſus Smith, 
Lord Chan- O NE Quetiion. was, MUhether an Infant: in Ventre fa 
_ mere at the Time of the Death; of the Father, ſhould 


Diſtribution. Ho. intitled unto a Share by the Statute ot iftrtbutions 
with the ther Childzen 2. And held per Cur clearly, that 
be (ould, foz be is, in the Exe ok the Law, a Child, and 
ought ta be pzovided fo2 as well as the reit; and altho: 
it was admitted, that a Diſtribution Share is an Interest 
peſted upon the Death or the Inteſtate even bekaze Di- 
ArdbutoNs; aud chall * 40 ber Exetutoz o: 1 


R * 


Truſt, of which. 1 970 is na 


"I Y 


1 Curia Eancellarie.) 


of { the Party, eltho* he die before Ditfribution, | t 
was nat ſuch an Interet veſted in * Chidzen. vom, Ot 
as to demive the afterbo;n Chim. 1 
It was itketrife held, if a pꝛetedent Moftgage be upon Ants Caſe 
an Cllate fettied fo; a: Jointurt, that the Jofrirreſs cannot **+ 
Jeep this on Foot, ſa as to lay the whole Burden” upen 
the Vuzeritunce, hut it ought to de redeemeb, and the 
Jointreſs and the Remainder Wan ought to bear their Þ26- 
peztion, via the Jointreſs Ls Thien, and rhe Inherttance 
tws Thirds. 
It was even: ſaid, and ſeemed to be admitted; that al- 
' theugh the Þugband by Lam cannot be charged with" the Baron and 
Debts of the Wife after her Deceafe, unters Judgment "© 
be obtained in her Life-Time, yet where the Nuke brought 
the Þugband-a fuffetent — Wert Court will make bim 
mu * * race 


| Feabuy eee Hurrell my 83020 


ra ins levied to the Ute of: the Father 575 70 bebe, if ane 
de ſhould lo long tive; and after ta the Ale ok Tru: Jae Ce 
tees fo2 500 Pears fox particutar Purpoſes, and from and 26. 1 72 
after the Death of the Father, to the Uſe of the firſt en Cc * 


Son in Tal with: divers: Rechallderg ober aß the . ** 


Aueſtiau mas, — this Limitation to the-firff 1 Son 
was not void, and that depended upon this, whether the 
Father ſpauld habe an'Eſtate fo: Life by Impfication, 
ſoz otherwiſe: there would be no Eſtate of Freehold th ſup⸗ 
pozt the Contingent Remainder?” And my*Lozwd "Char 
celloz, having conſulted the Judges, ſaid they were of ©. 
pinion, that the Limitation to the Son was void, there 
being no Eſtate fo2 Life veſted in the Father; but if it 


had been in Caſe of a Covenant to ſtand ſeiſed, it might 
have been otherwiſe. 


Dafforne verſus Bolt 7 88 „ Tandy 
| H. 2 GE, 3. 

Jon Bolt being poſſeſt of Peachy Farm-Houſe in E. Lord Chan- 
Pariſh in Worceſterſhire, and of ſeveral Lands thereun- FI 
to belonging, fo2 a long Term of Pears, afligned the ſame to Tan. 
Chambers and Goodman, upon Truſt to permit John Bolt Ante Caſe 
to roceave the * ke lo many Fears of the Term 3 


he 


ts 


De Term. S. Mich. 1698. 
he ſhould live, and after his Death to permit Apoline hig 
intended Mike to receive the P2ofits during ſo many Pears 
of the Term as ſhe ſhould live, and after both their 
-  ... » Deaths, then to permit the Heirs of the Body of Apoline 
do be begotten by the ſaid. John Bolt, to enjoy the ſame Pre- 
miſſes foz the Reſidue. of the Term. The Marriage took 
Cee, and John Bolt died Inteſtate, leaving Iſſue Bolt the 
Defendant; Apoſine his Wife took Adminiſtration, and 
married. Dafforne the Plaintiff; and the ſole Queſtion was, 
Apoline being Dead, Whether Dafforne her Þugband, who 
took Adminiſtration, ſhould have this Term, oz the De- 
-.. .  fendant, who was peir of the Body, i. e. Whether the 
ozds Heirs of the Body ſhould be taken fo; Wozds of 
Limitation 02 Mods ok Purchaſe ? And the Current of 
Opinions fozmeriy was, that they are Wozds of Limita. 
tion, and by Conſequence veſted in the Party, and ſo would 
habe gone to the Adminiſtratoz of Apoline in this Caſe, and 
4ne Cie inthe Caſe of Peacock and Spooner it was ſo held by the Loꝛd 
7* Jefferies; but afterwards. that. Decree was reverſed by the 
Commiſſioners, and that Reverſal affirmed in the Houſe 
+... of Lops; ſo that it is a Point now ſettled; and he ſaid 
tthis was a ſtronger Cale than the Caſe ot Peacock and 
I Spooner; koz there was. a karther Limitation over fo2 De⸗ 
tauft of ſuch. Jaue, which tended moze to a Perpetuity; 


1 


232 


and a in Cranmer's Caſe in Dyer 3g. Dyer was in a 
Doubt, where. a Limitation was to a Man -foz Life, and 
after . eath to his Exetutozs, whether the Exerutozs 
ſhould. be, Purchaſers; but my Lon Coke is clear, that the 
whole, Term veſts in the Teſtatoz, but voubts ik ſuch a 
Limitation were to the Peir. 2 Roll. 418. 1 Iaſt. 54. b. 
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Don and hig ite" who! vis aint 
and Reli# of | Michael Hirtis, def eaſed; Plaintiffs,” 
bought a Bill to be relieved ko: Dower agalu 
the two Daughters and Heirs of the ſaid Michaef 
Harris, ſetting fozth that Joby Harris, Father ok the kalv 
Michael, made a Settlement to the Ake of himleſt ft 
Like, Remainder to the Ale of the Defendant Str W. Keyte, 
and Jobn Harris fo2 99 Pears, upon Truſt to rotſe 2080l d. 
piece foz the two Waughters of Michael, Remafnder to 
the ſaid Michael and the Peits of his Body. &c. Remain- 
der to his own right Heirs. 
Pꝛovided that if the Heirs of the Body of Michael ould 


pay the two Daughters col. apfece at 21 07 "Days of 


Darrlage,- then the Term to be vold, 

Michael dies leaving no Iſſue but thoſe two Daughters: 
the Plaintiffs bzought a Writ:of Dower, and had Judg+ 
ment, but could have no Benefit at Law till the De. 
terminatian ok the Term, and thereupon brought this 
Bill to ſet: aſide the Term, by Keaſon, as was inſiſted, 
that the Dekendants, the Daughters, were now Peirs ok 
the Bodp, and the Etate veſted in them, which was equal 
to Payment ot the Money; and ſo the Cruſt of the Term 
wy latighed, the-Term ought not to ſtand in the May, 
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Ante Caſe 75, 
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"i T7 was now all one as though the Money 505 Tom 
paid at the Time, and then by the erpzeſs Pꝛobiſo it 
ought to have been void; but the Court would give no Re. 
llek, but viſmifſed the Biſf/wiffſout Costs. And the Loy 

Chancelloz faid' he did not know any' Caſe where a 
8 had had Relief in ſuch a Caſe as this; but that 

Dower be TL. Intereſt un did not axiſe bf i bY" Cor: 

- trait but df po of Kw, and ſt oulehd to fand oꝛ 

_ fall buoy Ty Aighe ar Tad, 'withotik any Afliſlance 
ok a Court of E dnp, but laid he did not know how it 
might be in Cafe. of a BY 


0 
5.8 a moy there Ip Were! between that Caſe 
| an 8. 


Gs) i ht Jenin. 


Copyhold de- A pholder in Fee, having Jfſue two Dau hters de: 
Vea ed a Copyhold Effate to his younger Daughter, 
128, 272, b. hereby her 77 was made much moze conſiderable than 
the elder 1 * and there being no Surrender made to 
the Alle of his/Witt, the Marston was, Whether that 
'Defeft ſhould be ſupplied in this Court? Foz although 
at Deted is peperaliy „wers it ts fo2 a P2oviſion 
a Alike ny Child, pet in this Cate, in Cale it were not 
4 Site's + het Foxtune would have been equal to het other 
121 and the Copyhold would have deſcended equailyfs 
both; wee notwithſtanding it was ſupplied here, be 
75 tende & Þ1ovition. ler fn a Cl iid, though it made her 
7 ler to her elder S an, ex relatione Mn 
. qi 1 ik 


Tant werſus Lawrence, 


N77 n E Defendant's Pusband had vevtler to ber reveral 
1 Parts of his Eſtate; att together or better Galue 
than der Dower, aun had devifed that the. Profits of all 
the reſt of his Eſtate fo: Pears ſhoutd be applted fo; 
Folt Caſe 311. Nupment of Debts and Lefacies, but iw not mention 
that he intended it in Sattsfatton of het Dower. The De. 
fonpant ſued at Law and recovered at Law, . though they 
did plead the Will, and gverred that it wag in Satfsfac- 
tien of Dower; but the Court there uns of Opinton, 
mat no ſuch Averment cdutvhave beef admiteey; 'Untels it 
dad been 10 declared. in the Will. 3 Platitif "et 
1 =; elk 


a + Meferved- his Vill fo; N Tiüütbed, and be 
was Fern; fo1-aitho! it is not declared an the ili 49 - 
by n-Datisfaplon of Dokes, vet here is that which is 
tantainSines; tog whine he: Apen cht Profits of al the ret 
nate fa other Parpoſes, it is pfain he never in- 
tue [the oa have her Doewer; and in tale ſhe were 
- admitted. to Fer Dot, thale Purpaſen Would e de- 

keated, bs Co what appears to be the plain Jntent of a 
_— Confſtrufion is all one as tho' it had been ex⸗ 
pꝛeſlevd. 

Be hav atco given his UWiice——hunvzeo Puundg; and the 
' Queſtion. was, What ſhe ſhould have? And Per Cur, the 
_ ſhall have but One hundzed Pounds. | 

Note; That this Cauſe being reheard befoze the Low 
Keeper Wright the 19th Nov. eh * reverſed Fee & crree.. 


avail 1 L in war 6 ba 155 Fe er, levies Lord Chan- 
a Fine to the Uſe- of B. fo2 40 Pears, if A. lives ſo Fa Powell, 
long, and after the Deteale ot A. to C. and the Heirs of 

his Body, Remainder to the right Heirs; and the ſole Contingent 

Mueſtton was, Whether a Ge reſulted to A. fo2 Life, VE; 

oz if it did not, the Limitations over were all void foz Ante Caſe 

want of a Freeholo to ſuppozt them duting the Life of A. 286, ze. 


0 6. 
"It was agreed in Caſe of a Covenant to ftandſeiſed, bat 1 Css. 


what was not limited out of the Covenant oz did continue 
to him; and therekoze, it a Yan covenanted to ſtand ferfen 
to the le of the Þcirs of his Body, it ſhould be an E⸗ 
ſtate-Tail, becauſe the Tld Eſtate fo2 Lifecontinued in him, , Inſt 22. 
and my Loꝛd Cotes Opinton in the Cafe bf Fenwick and | 
Mirford is, that it will ſo do in Caſe of a Feoffment to 
Ufes, which Opinion was faid dy Judge Powe! ny Led 
Chief - Juſtice Hale did tem to be dt in the Cale 
of Pybus and Mitford; aud my Lozd Coke, when he tame 
tobe Chief. Triftice, cohfinuey the ſane Opinton, as appears 
1 Rol. Rep. 239, 317. Aud it was ſaid that this differs © 
froin_the- Cale of Davis any Smith in the Houſe of Lods, 
 becatife there it apprarey the Exate/ moved -from- rhe 
We, and {9 the Pasband should not take an Estate by 
br et but here it was A's dun Eftate; and to the 
Itidge und the L 60 Chanicel10z were of Opiston, that the 
Alt thonld reſult, n ko mx * Coke's W 
: an 


ste. Reh. 


W 


| 15 99. 


and the rather vecauſe en Uſes are nat fabaured 

in Law, dat where it may be Remainders ſhall: vet. 

But it was aid the Earl ot Bedford g Caſe ſtems: ton: 

traty, and the "Chief Juſtttes were of another Opinton; 

and therefoze; the 402d .Chanceilo2-defixed: the Opinion of 

all the Judges, it being a Point never yet-ſettled bn any 
ſolemn Relolution. vide Loꝛd Fager g: Caſ eee. 
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S3) 1. Leukener verſus Freeman. 
R. Mountague being indebted to ſeveral Perſons 
upon Bond, and otherwiſe upon Contract, makes 

a Conveyance to the Defendant and other Tru⸗ 

Prndalen ftees,/ ko; Payment ok his Debts, mentioned 

Deed. in a Schedule annexed to the Oeeed 
The Plaintiff having bzought an Adlon againſt P'. 
Mountague fo; his tod much Familiarity with his Wife, re- 

covered 500 t l. Damages, and had Judgment, but the 

Settlement fo2 Payment ok his Debts was executed be- 


foze the Judgment. entered, and thereupon he could not 
- reach-the Eſtate at Law, and thereupon exhibited his Sil 


. 
ein. a ia. Ac. —_O wi * PTY 


. 
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In Curia Cancellariæ. 


to ſet aſide that Deed as to him, as being Fraudulent, 
fo that it was made with a Deſign to defeat him. 

It was held in this Caſe, that Fraud is as well examin⸗ 
able and triable in this Court as by a Jury at Law, 
Fraud and Truſts being almoſt the only Things that 
this Court fozmerly took Conuſance of. OY | 
The Caurt held this Deed was not Fraudulent, al- 

tho' it was made with an Intent to p2efer his Creditozs 

befoze* the Plaintiff's Judgment; and the Maſter of the 

Rolls cited a Cheſhire Caſe, where by the Advice of Str 
Orl. Bridgman, a Man made a Settlement foz Payment 
of his own p2oper Debts in the firſt Place, and to pzefer 
them bekoze, if not exclude, ſuch Debts fo2 which he was 
hound as a Security only; and that was held to be a 
fraudulent Deed, only becauſe he kept that Deed in his 
own Cuſtody, and the Creditozs had no Notice of it, 02 
otherwiſe it would not have been Fraudulent. | 
Brut here it doth not appear where this Deed was kept, 


and lo ſhall be pꝛelumed to be in the Hands of the Truſtees; 
and not in the Hands of him that made it, being no P2oof 
ok either Side touching that Batter, and a Deed ſhall not 
be pzeſumed Fraudulent, - unlels it lo appear, oz be ſa 
p2oved. = 
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Weds Kiogflader ns Courmey. 


At the Rolls. JJ O. Grefs being poſſeſſed of a Term bf 2000 Pears, 

Poſt Caſe 318. (© Deviſeth the Eſtate to his Mike fo2 30 Pears, if ſhe 

| ſo long live, and from and after her Deceaſe, to his 
Son fo2 50 Pears, if he ſhould ſo long live, and 

from and after his Deceate, to his two Szandchildꝛen fo2 

and during the Reſidue and Remainder of the ſald Term. 

One of the G2zandchildzen afligns his Intereſt in the Life: 

Time of the Father oz Gzandmother ; and the Queſtion 


was, Whether this was ſuch an Intereſt veſted in the 


Life-Time of the Father oz G2zandmother, as was aflign. 


Term deviſed ble in the Life-Time of the Father oz G2zandmother 2 It 
aſſignable. was argued, that it was not, koz that it was a Contingent 
Intereſt, until after the Deceaſe of the Father and Szand⸗ 
mother, and ik ſo, altho' it be ſuch an Intereſt veſted, as 
cannot be defeated by the firſt Deviſees, and ſuch a one 
_ as map be releaſed in the Life-Time of the firſt Deviſees, 
pet it cannot be aſſigned over, and ſeems to be the ſame 
Caſe, to this Purpoſe, as Matthew Manning's Cale and 
Lampett's Caſe. q | 
Dn the other Side it was inſi ſed that here is but Part 
ok the Term carved out, viz. 50 Years and 50 Years, and 
the Remainder of the Term reſted in the Deviloz, * 
5 5 


* 
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he had Power to deviſe as he thought fit, and the Devi⸗ 
ſee might aſſign over; and in Manning and Lampett's Cafes 
the whole Term was deviſed to the Party fo2 Life, and 
was in him during his Life, and nothing but a Pombilt⸗ 
ty in the Executoy Devifee. 85 33 
And the Paſter of the Rolls was of Opinton, that this 
was an allignable Intereſt, and that the Poiety paſſed by 
the Alignment, and he ſaid he could not diſtinguich it 
from, Welder's Caſe in the Commentaries; but upon Pe⸗ 
ruſal of that Caſe, it dothnot come up to this, fo2 there was 
no Alignment by the Executozy Deviſee, but the CjeT« 
ment was b2ought by the Adminiftratrix ; but however the 
Decree was accozding to the Maſter's Opinion, ut ſupra- 
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Burnett verſus Kinaſton. (510 
"AJOR Burnett married Mary Estan, dhe hen 3 
Moꝛtgage in Fee foz 1400 l. and other Debts due Feme. 
— ͤ „vv.. 1 
MPaſoz Burnett, after Marriage, covenants 
with the Relations of Mary Eaton, that the Money due up- 
on the Moztgage ſhould- be laid gut in the Purchale of 
Lünds of Inberitante, which ſhould be ſettled ta the Ale 
of Major Burdett fo: Like, Rematnder to Mary * 
N "Wife 


240 


Pe Term. 8. Mich. 1900. 


- — — 
Wife foz Life, Remainder to the Heirs of her Body by him, 


Rematider to the Heirs of her Bodp by any other Hus. 
band, Remainder to the Right Heirs of the laid eh 


| Burnett. 


Che Wife was Dead without Ie, the Money being not 


laid out, but continuing upon the ſand Moztgage. 


The Plaintiff is the Heir at Low: of Major Burnett, and 


pefers his Bill. to have this Money; the Defendants 


are the next of Kin and Adminſſtratozs of the Wife, and 


allo Heirs at Law to her; and the Queſtion was, ao bad 


Right to the Boney ?. 
Foz the Plaintiff it was inſiſted, that the Money due 
upon the Poztgage was bound by this Covenant of the 


' Husband, and tho* the Money was not laid out in a 


Purchaſe, yet in a Court of Equity it ſhould be all one, 


and the Money ſhould go as the Land would have gon, 


in caſe the Money had been Jatd out, and that wityour 
all Queſtion, would have been to the Platntiff, who was 


Heir of the Pusband; and that altho' this was a Choſe 


in Aion, yet the Dusband had an abſolute Power of it, 


_ fo2 he might have releaſed it, oz have ſued fo2 it and re. 
covered it, and ſo might have done what 7 had * ES 


with it. 

Foz the Dkkendants it was inſiſted, that this was a 
Choſe in Action, which being not altered, would go to 
the Adminiſtrato2 ok the Wife, and not to the Þugband, 
and the HÞusband could claim it after the Death of his 
CUife, in no other anner than as Adminiſtratoz to his 


Mike; and though in this Caſe the Pusband did ſurvive 
the Wife, and did adminiſter to her, yet dying befoze the 


Pꝛoperty was altered it will go to the Adminiſtratoz de 


bonis non of the Mike; and they alſo had a legal Right 
in this Caſe, betng peirs at Law to Mary Eaton, ſo that 


the legal Intereſt of the Poztgage in Fee was veſted 


in them. And a Difference was taken between an abſo. 
Jute Right and a tempozary Right. Where a Man had an 


abſolute Right, there his Covenant oz Agreement ſhould 


bind, but where he hath only a tempozary Right, there 
he muſt execute bis Power in that Time, oz elſe it 


would te ineffettual; as where a Joint-tenant agrees 


to convey his Wotety, and dies, the Survivoz ſhall be 


bound by it, becauſe be hath an abſolute Right in the 
But the pusband hath only a tempozary Right to the 
Cboles in ann * the Waite, and therefoze, unleſs he 


F hs doth 


W * 1 
* 


* 
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doth. alter the Property in that 'Timez , during bis 


Life,:the Right [will go to the Mile oz to pet) Admint- 


Cor: That the Detemnmeg ave: intitleb to the Soner 


due upon this Moztgage; and it is not bound? by this a. 


greement ok the pusband; it is ttue that the-Husband 
migdt babs releaſed, 02: have ſued3 fox! it and retobered it, 


and then the Pzoperty had been altered; but as now it is 


rn 


it remains a Choſe in „ 8 and wall go to the wats 
ſirato? of the: Wife, | 4 338 Jae 4% 


* the/Wife by the- Parriage, 


Paner to alten n diſpoſe of them, butt ik be doth un 


ſurvive to'the:Wile,/ and ik the'Þugvand ſurvives he Hall 
 abe;them.Qll 505010 5 ole en e e nag 20th 


+3 We 6 


s koz :Choſes: in. Alton 1; he tirap':teleaſe them. but E 
he neither releaſes. noz recovers them, ik the Wife-ſuvs ; 


The Þugband hath an ablolvte Property in all Chattels | # 


Ante Caſs 


 vives the ſhall have them, and if he ſurvives he hall not Fasc., 


have them without taking Adminiſtration to his Wife. 353 


Ik the Hupband afligns over a Bond due to the Wife, 
this will not bind her if che ſurvives. 


As fo2 the Caſe of Joint⸗tenant s, he did not know how 


far the Covenants of a Joint-tenant might bind the Sur⸗ 


vivo}, but ik a Joint-tenant ſhall grant a Rent-Charge, 
this ſhall not charge the Survivoz, and he did believe a 
Bill was never bzought to make that binding. 

Mz. Attozney, who was fo? the Plaintiff, agreed that if 


a_Totnt-tenane vevlſed, it was vold, butthe Reaſon of that 


was, becauſe a Till did not take effet till the Death of 


bi Party, and then the Intereſt was veſted in the Sur* 
„Divo; 


But the Low Keeper being of Opinion, that the Pꝛo⸗ 


perty of the Money was not axeered by * N e 
ſo 108 Tl MG * 


ins werſus Hirchins. 


preferred her Bill to be let into it, and particulate 


yo ler aſide a ſatisfied Boztgage which was kejſt on de 
oct „and ſetup to keep her out of Poſſeſſion. 


It was infifted fo2 the Defendant, that a Woman ſhall 


ave no Relief fo2 her Dower in Equity, in Caſe the 
; 2. 20:q q7 7597 + Party 


(3110 
Fun Plaintif having recovered her Dower at LAW, Lord Keeper 
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Party: tan bar her at Lam, hecaufe it is not due to her 
by am Cantrad oz Agreement, de is to. get it as 
ſhe can; and cited the Caſe of the Lady Radnor, and Van. 
debende, where a Term ta attend the Inheritance ſhall 
keep her aut of her Dower; and it was fo ſettled in 
that Caſe upon an Appeal ta the Houſe of Roms. 

But per Cur; This ſatisen Pootgage wall not ſtand 
in her Man, and necreev it to be ſet dude. ad thought 
the Cala of: Vandebende & hard Cale. 
Another Point was ſtated, that the Þughand by his 
Will dad denied to his Wife a Part of bis Eſtate, 
much better in Ualue: than: her Dower, but did nat ſap 
in Par ot her Dower ; and the Queffion was, eahether 
this ſhoulp bar her in Equity? and they cited the Caſe of 
.awrence And Lawrence, ante Cafe 306. that it ſhauld. 

But per Cur”: It thall not, fo2 whatſoever is given + 
* 1 ! 1114 dn ü. ts 3834 A454 5 
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Inu Rowland Tay having ! 75 tragen Part of his Lord Keeper 


Maſter of the 
Rolls. 


on and "the 
u Right Heirs, 


| N the * Lacy, yer Bother, took out Adininifira- 
tion, and married z. Yates the Plaintiff, and afterwards 
made her Will, and Yy. Yates the Executo2 thereof, who 
took alfo Letters of Adminifftation to the fatd Arabella; 
and the ſole Queſtfon was, Whether 992. Yates, as ad: 
miniftratos2 to Arabella, was intitked to e fac 40601. oy 
any Part thereof, 07 whether the Legacy wag ſank faz 
the Benefit of the Velr, Arabella dying befo2e Twenty-one 
02 Barriage f 

And they both agreed that this Legacy was funk fo7 72908 
Benefit of the Peir, it being by the laid Cjtl to be rail. — 
ed out of Land, in as much as be appointed the moztga 115 
| Term. of 100 "Pears to de kept on Foot fo7 raiſing. 4 

Lega⸗ 


— th. at. 
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Legacies ; and ſirce my Lozd Fawleri's Caſe, it 
hath been the conſtant Pqaitice cf this Court, that 
1 where a Legacy 02 Poztion by Mill o: Deed is appoint- 
322 ed to be raiſed out of the Landz, there if the Party dies 
bekoze it is payable, it ſhall fink fo2 the Benefit ok the Her. 
And although the Moztgage Leaſe, out of which it is to 
be raiſed, be but; a Term fo ears, yet it is not ia Term 
in Szols but a Term attendant upon the Inheritance 
after the Debt paid and the Truſts perkozmed; ik it had 
been a Term in Szols it had been a Chattel and Perſonal 
Eſtate, but it is not fo here. | 
It was agreed that q Legacy but of Land is not reco: 
11+. .c. Vverable in the Eccleſiaſtical Court, no moze than they 
- 295+ can ſue there foz any Truſt concerning Land which they 
hape no Power os. 7 


* 1 


And the Lozd Keeper held, ik this häd been a Legacy to 
be paid out of the Perſonal Eſtate, the Platntiff could 
have had no Title to. it, becauſe it is given upon a 
Contingency, which not happening in the Life-Time of 
the Legatee, was never veſted in her, and ſo could not 
go to the Admintſtratoz, fox ſhe never married no2 came to 
_ the Age ok 27, and this is a Condition pꝛecedent, and 
all one as if he had ſaid, ik my Daughter marry wfiþ;Coy- 
— (kent ok mp Mike, J. gibe her %%! „ 
The Reaſon, why a Legacy oz Poꝛtton, charged uon 
Land, ſhall ſink in the Eſtate. fo the Benefit ol the Veir, 
where the Party dies befoze it becomes payable, and that 
not to-do ſo when it is charged upon the Perſonal Eſtate; is 
betauſe the Peir is moze fayoured at Lam and in this Court 
thau an Erecutq2 oz Adminictratoz, and becauſe the Heir 
is looked upon ta be the Stap ok the Family and the Sup. 
pozt ok it, when an Executoz oz Adminiſtratoꝛ is fometimes 
a mere Stranger to the Family, as in this Caſe. It a Le. 
- Racy, be given to a young Girl when ſhe marries, and fie 
matries bekaze the. is viri potens, ſhe ſhall not have it, foz 
it muſt be intended a complete Marriage. 
And the Lon Reeper ſald he - ſaw, no Bealon foz the 
Difference. which is commonly made between a Legacy 
given to A. ta be paid when ſhe chall come to the Age of 
D718 28. 23 AWD. 8. Laggcr Alben to ber when, he ſhall come to Age. 
duinb. zoo. £02 he ſald it feemed very abſurd to mate two different 
 ConfirufXions, when it cannot be thought but the Teſtatoz 
3 muſt mean the ſame Ching. 35693 £33396 0390 Ci B12 
„  * "ahdalths, de was, here infilled upon, that this Portion s 
charged to be tailed, aut of the moztgaged Term, which. is 
a Chattel, and by Conſequence, Teſtamentary; yet 475 
„ F e ankwere 
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anſwered: chat it is not a Term: in Gꝛots, but, when the 
Debts and Poꝛtians are patd, is attendant upon the Tuhert- 
_ Eſtate o Chattei in Oꝛoſs is. 


Willem Bromley, Ely; worſis Fettiphce. 58) 
. A [litre „ Bu. 


e Ze: Derre. Gb Ft ow 

AIX Rowland Berkley habing Iſfue only Daughters, Cet- Lon Keeper. 

Dun his *Cltate upon Truſtees to fell, ſubject never- Mater of tte 

thelefst0'a Polter' ve'Revocation  aftetwatds-upon the 

Watviage or his Daughter" with the Plaintiff,” by Deed, 

retittag that s Jatent was, that the Banvz of Cone- 

ridge . in Mueftion,' Would go te the Ille Male ok the 

Platntiff, he theteby agteed that ik the Plaintiff ſhould ve 

minded to purchale the ſame to him and his Het e 

be ſhould; have it fox 1500 l. cheaper than the belt Pur⸗ 

chaſer would give fo2 the ſame. 

Dir Ro. Berkley | afterwatds' made his ill, and gave 

the Complainant 1800 L to be raiſev dut of this Mauoꝛ, but 

did not mention whether it ſhould be in Satisfaction ok 

the 1500 J. agreed to be allowed the Plaintiſf in caſe he 

would purchaſe the fame. 
The Piaintif pꝛeterred his Bill to have the Agreement 

executed, that he might purchaſe the ſaid Manoz and have 

an a the 1300 l. And here two Queſtions were 

R id 1 ger bY erin: 2 

iſt Queſtion, Whether this Agreement ought to be ere- 

cuted in Specie upon the Deed of Covenant, as it ſo ſtood, 


without any Relation to the Will? : 
ad Queſtion, Whether, the 15000 given by the Wilt, 
ſhould be intended in Satiskadion of : 5001. agreed to be 
allowed the Plaintiff, in Caſe he ſhould purchaſe? 

To the firſt Queſtion it was held, That as it ſtood 
barely upon the Deed, this Court would not execute this 
Agreement. in Specie, koz this Court will not execute all 
Agreements in Specie, but will conſider, upon Circum- 
ſtances relating to the ſaid Agreement, the Reaſonableneſs 
and Cquitableneſs of executing the ſame, and will in ma. 
ny. Tales leave the Party to his Remedy at Law to te. 
cou DO afllages only fo2 not perfozming the lald agter · 
And the Reaſon why they would not execute it in this 

ue, was, becauſe as it appear'd upon the Face of the 
aſd Agreement it would * anſwer the Intent ok it, it 
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teing declared by the ſatd Sir ko. Berkley in the Maid ag tet, 
ment, that it was intended that this Manoꝛ ſhould go to 


the Iſſue: Pale of Mz. | Bromley, und . B. nen been 


married 22 Pears, and having no Iſſue Male, it was plain 
the main End of the Agreement would not be anſwered by an 
Execution in Specie. | 

And it was ſaid by the Low Keeper;: fo2: another: Reaſon 
he could not be kfoz executing it, -becauſe he looked upon 


fit as impꝛacticable fo: B. to have it at 1500 L. dels than 
the beſt Pürchaler would give, becauſe it was impollible 


to know 


not be expoſed to Sale bekaze a Maſler to the beſt Purche⸗ 


ler, becauſe whoever ſhould bid oz the Eſtate was not to: 
have it, becauſe 99. B. was to haue it 1.500 l cheaper. 


It was bald, that generally this Court will not execute = 
an Agreement in Specte, but when the Agreement is ſuch: 
that an Aion at Law will lie r. LESTER foz the Mon 
perfozmance of it. 4: 1 hn low. 45; 


But in ſome Caſes: that will not bold; foxif-a:Watrt- 


age Agreement H<ould be ſo til wazded, that an Adton would 


not lie at Law fo2 the Bꝛeach o of. wry ver burn A wil 


Decree a Perfopnancſe. 


And ſometimes (per Maſter ot the Rolls) ſubſequent! Ac- 
cidents diſcharge the Execution of an Agreement fr-Specle, 
and cited the Caſe in Fitzherbet, Subpœna 23, cited in Shel- 
ley's Caſe, 1 Co. 100. whete a an being ſick direfted his 
Truſtees to convey to his Daughter, and afterwards had 
a Son bo2n, and dies; the Truſtees wall dur fo. the 


Son, and not to the Daughter. KEE 


And he held likewiſe that 92. Bromley migbt Jobs dit 


charged this Agreement by Parol, in as much as it was 
ſaid, if he ſhould be minded to purchaſe, ; &c. 


To the ſecond Queſtioi, Whether this! 500 l. given by the 
Will, chould be intended in Satiskadion of the 1500 l. men⸗ 


tioned in the Agreement, oz whether M2. B. ſhould have 


both? And it was cleariy held that he ſhould not, in as much 


as the 1500 l. is to be raiſed out of the ſame Lands, and 


the Lands are thereby otherwiſe diſpoſed of, ſo that it 


could not be intended by Sit R. B. that he ſhould have both. 


CF But a Queſtion aroſe; Whether the Plaintiff ſhould be 
n admitted to read ' Witnefles to explain the Teſtato?'s 


- Weaning in that Particular? And alledged that it might be 
lo done; the Queſtion being only touching the Perſonal 
Eſtate, though it could not be ſo in a Will touching Lands, 
vecaule by the Statute me Wilt muſt be in pp and 


4 2 na 


what. the beſt Purchaſer, would give; fo: it could 
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no 5 Averment ſhall be received out of the Will, but =. 
a Perſonal Eſtate it had been ſo done in my Lady Gainf- 


4% Caſe in this Court. 


To which it was anſwered per Cur', That what was 


read there was in Affr mante of the Law upon the Uill, 


which was to carry the Perſonal Eſtate to the Executoz, 


aͤnd that Calc ſtood ſingiy by it ſelf. But in the Caſe of 
the Lozd Falkland and Cary it was denied that Letters 
ſhould be read to explain the Agreement, though it wag 


then tnſiſted on that Letters were in Writing, and ſo moꝛe 


certain. 


And the Maſter of the Rolls tited the Caſe of Leake and Averment. 


Randall, in Vernon's Caſe, in the fourth Repo2t, that a 
| Collateral Thing deviſed by a Will, could not be averred 
to be in Satisfadion of-:Dower; unlels it did appear fo 


to be by the Mili; but here the 1500 1. deviſed was not coll; - 


teral, betacife it was to ariſe out of the ſame Land. 

The Plaintiff 's Bili was dilmiſſed as to the Executing 
of the Agreement in Specie, but was offered a Decree fo2 
the 1500 l. Legacy, but then was to be injoined from pꝛo⸗ 


ceeding at Law, and had Time to cogſider — be 


would take it oz not. 


mg, , ti e, . os 


1 was : helb by — Lom Keeper, that g a Legatee ac- 


Bill on a 


cepted of the Exerutoz a Bill upon a Soldumith, and Goldie 
the Legatee did not demand the lame ok the Soldlmith, Los cue 324 


and after the Soldlmith bzeaketh, that in this Cate the 
Loſs ſhall be to the Legatee; but if the Legatee demand⸗ 
eth it tn convenient Ttme, and the Goldſmith doth not pay 
it, but bzeaketh, then it ſhall not go foꝛ Payment, but the 
Legatee may reſoꝛt back to the Erecuto2 fo2 his Legacy. 


And it was ſaid in this Caſe, that four oz five Days ſhould 


be a convenient Time fo? * Purpole. 
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LTH O' it appeared by the Inteſtate's own Books, 
that Mone, which be received as Truſtee, was 
atually tnvefted in the Purchate of Lands, which, 
n hav not been inveſted, would have been ſub- 
to the At of Diftrtvutton, that pet thoſe Lands were 
not tiabke to be diſtributed; und ctted the Cafe of Kirk and 
Webb, affirmed in the Hou of Lozds,. Ante Cafe 300. 


. 


* 
17 | J 3 
. S mY aft 
* 
* 
* is * » < 
{ $$ * * F 
5 bd 1 9 * e 1 
x ao 6 0 * , ( 
. 

« _ wa * 2 + 4 — * *. 
* L * 
4 = þ * . 

* * + 4 * 4 4 . 0 

1 * 
2 * * 7 * - 4 * 1 * — 44 3 
: 4 < , 
1 x : * A * # © * 94 
* 6 * 7 
1 9 6 
* 1 « „ * 
2 2 * - 
* ; 9 F 
* * 4 7 „ 4 * o 
5 ” ; 144 19 . 
! * * F — 1 * . 1 
* 
* * 
. 
rr „ 
% 
* 
\ 
. 
d 
. 


gh 


TY ern m. 8 Tr. In. 


1701, 


In Curia Canoelicris 


Squier verſus Mayer. : ' G16). 


"MW ELD that a ' Furnace tho fixed to the F ceehold, Lord Keeper. 
and purchaſed with the Houle, and allo Hangings Heir and Exe- 

K nailed to the, Walls, chall go to the Executoz, cor. 

by and not to the Peir, and fo determined, contra- 

” ry to Herlakender 6 Kesten 10 q i dit 1 ey quoad præmiſſa. 


Pacha of Cleyeland werſus. Executors of Geo. 
Antal | Daſhwood,/ ene 8617.9 


1 He Ducheſs having 41001. per Ai; grunen to her Lord 8 
1 and her Peirs by King Charles II. out of the Exciſe =_ 5 
j Cuſtoms, and having Occasion to bozrow a Sum ok 


Poney, M2. Grey, who was Gentleman of her Þozfe, pꝛo- nec 
cured the lame of one Rogers a Sctivener, who was im⸗ 287. 
ployed to let out: Poney ko; the ſatd Erecuto2s, and gave Pot Caſe 359 
him rxool. fo; Pꝛocuration; the Security given fo2 it was 
out of this 4700 l. per Ann. a Pzopoztion' whereot was - <a ye 
apart, to be Yearly applied towards this Debt, till the 
whole Principal and Intereſt was diſcharged. 
Mz. Rogers had received 2900 l. ſoz the Uſe of the Exe. 
oa and gave his ier accoꝛdingly, and had a- 


. counted ox 


2 — 


| 


De Term. 8 Hill. 1700. 


counted. to the Executo!s fo2 above 17001. but — 1100 l. 
remained in his Hands unaccounted foz, and he died in, 
ſolvent , and the only Queſtion was, Whether this Loſs 
ſhould fall upon the Duchels 01 the Executozs ? | 
And it appearing that M. Rogers was Agent fo? the Ere: 
cutozs, not only in this but in other Affairs, and that he 
tranſaied this Batter on their Behalfs, ſave the Writings 
executed, and paid the Monev lent, and the Money was 
appointed to be paſd at his Houſe, und the TWeitings being 
left with him, and fo2 all that appeared continued at his 
Houle; they were both of Opinion, that the Lofs ought 
to fall upon the Executozs, and not upon the Duchels, 
who, fo2 all that appeared, was an utter Stranger to Ro- 
gers bekoze the Bozrowing of this Money. | 
And the Baſter of the Rolls took the Diſfintion which 
be ſaid had always been allowed; that if a Bond be left 
with a Scrivener, that ts ſufficient fo2 him to receive the 
\ Þaincipal and Intereſt, and the Delivery up of the Bond 
is a ſufſicient Diſcharge to him that pays it. 
But if a Moztgage were left with a Scrivener, this is 
a ſufficient Authozity to him to receive the Intereſt, but 
Bar the Pꝛincipal, and the Delivery up of the Do2tgane 
bp him is no ſufficient Diſcharge to the Yo2tgago?, be- 
taufe the Eſtate ought to be reafligned, which cannot be 
done but by the Party Himſelf. 
But the Lozd Keeper lad he ſaw no Reaſon fot this 
Difference, but that in Equity it would be all one, the 
Money being really patd to the Perſon! who had the 
Deeds in his Cuſtody ; but the Maſter of the Rolls ſeem- 
ed to be ok a contrary pinion. * 
But however, here the Boney was to be paid by Inffal- 
ments, Pꝛincipal and Intereſt together, and it was plain he had 
accounted fo2 Part to the Executoꝛs, and no Countermand 
 - hadever been given, and-therefoze thought ft reaſonable that 
what was paid to Rogers ſyould be allowed to the Ducheſs 
on account, her Bill wn to redeem. 


* 


by n Kir la ver ſus Counney 


—_—_— Poſſefſed of Lands koꝛ a Term of 1600 Pears, devileth 
== ap- 4 As the (aid Lands to B. fo; 30 Pears, if the ſhall ſo long 
ea. live, and after the Deceale of B. vevilech the ſame to C. anũ 
C. Agnus his Intereft to D. and the Queſtion wes, Mhe⸗ 
ter * Altgnment was good : ? - 

It 


| Peddy af. 
ſignod. 


In Curia Cancellarie. 


It was objeted that it was not, bccauſe it was but a 
Poſſibility, becauſe in the Eye of the Law an Eſtate fo2 Q 
Man's Life is greater than a Term fo2 Years, and the 
Length of the Term will not alter the Cale; and altho' by 
P2eſumption the Term fs2 fifty Years would laſt longer 
than the Life of B. pet B. might out-live the Term, and 
then he was ta take an Eſtate fo2 Life by the Deviſle ; and 
altho' in Lampett's Caſe and Matthew Manning's Caſe, it 
was held that a Term might be deviſed ta one fo2 Like, 
the Remainder to another, yet it is there held that the Kc⸗ 
mainder Man had but a Poſſibility, which was not aſſignable. 
But the Lozd Keeper, having taken Time to conſider of 

the Caſe, held the Aſſignment to be good, and ſaid this 
was a ſtronger Cale than Lampett'g, becauſe the firſt Devile i co. 53. 
being foz a Term fo? fifty Years only, the Deviſo2 had a 
Remainder in him fo2 the Reſidue of the Term; but in 
Lampert's Caſe the Deviſe being fo2 Life, the Deviſo2 had 
nothing but a mere Poſſibility ; and he ſaid this is the Calc x... 45. 
of Sheriff and Wrotham, 2 Cro. 509. and was like Locroft's 
Cale, cited in the Reto2 of Chedington's Caſe, 
And he held that B. took no Eſtate fo2 Life by Impli-⸗ 
cation, but in Caſe he had over⸗libed the fifty Pears, then 
the Executoꝛ of the Deviſo2 ſhould have held it during the 
Life of B. as when a Devile is made to A. and the Heirs 
Male of his Bovy, if he dies without Iſſue, then to B. and 

his Heirs, this will not enlarge the Eſtate of A. ſo as to 
make him Tenant in Tail genetal, fo2 he ſhall have tt 
only to him and the Heirs Pale of his Boyy, 


He. . £5. . 6319.) 
. . | 


Lord Keeper. JE 
Proviſion and: 


not a Truſt. 
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1701. 


In Curia Cancellariz, 


0 Shales ver ſus Shales. : 


"©. Shales the Father, having. ſeveral Sons, purchaſed 
the Inheritance of ſeveral: Þouſes, &c. in the Mame 
ot his ſecond Son, and died; and the youngeſt Son, 


4" who by the-Cuſom of that Place is Heir, at Law, pze- 


ferred his Bill againſt the ſecond. Son, to have a Con- 


veyance of the Eſtate to him, alleging that the ſccond 


Son was only a Truſtee fo2 his Father, and that he being 


Heir to his Father, was intitled to have an Execution of 
the Truſt, and a Conveyance to him and his Heirs, 
It was plain in this Caſe; and ſo pꝛoved, that the Fa- 


ther paid all the Purchaſe Monep, and that he had laid out 


great Sums of Money in building upon it and impꝛovbing 
it. Dn the other Side it was p20ved that the Father, be- 
foze he purchaſed, declared he intended it fo2 his ſecond 
Son, and ſome other parol Diſcourſe to that Jaurpoſe. 

Cur': Diſmiſs the Bill, fo2 that it is a ſettled Rule in 
this Court, that whenever a Father ptitchaſeth in the 
Name of a Child unpzovided foz, it is intended a Pꝛo⸗ 
viſion and not a Truff, unlels it be otherwiſe p2oved, 
and the J22oof lies on the other Side; and it was allo 


bekoze the Statutes of Frauds and Perjuries, and is 
- fironger ſince, becauſe Declarations of Truſt ought to be 


5 | in 


In Curia Cane ellariæ. 1 
7 {Writings thy". in other Caſes a Truſt will reſult where Kh 7 a. > 
it apneuts that aust ber paid the onen. 
made a Leaſe of g Piece of Gꝛdund, and. the (420.) 
fee covenauted to build, and haping Occaſion FOR Mater of un 
ed 1 ed his Leaſs by Algnment, and died ig Bots „ 
| nt, e 


Leſſoz pzeferred his Bill againſt the 
gee; ta compel bim to build and to exetute this 
Mut in Ppecie ; aud it was decreed that the Pozt⸗ 
Mould build accoding to the Agreement of the 


024 8ag02, ſo that he could not quit the Leaſe, though he 
Jy foe content to loſe his Donep, prout ꝗ ict fuit al moy per 


2 5 


wor 


- Earl of Kildare re verſus Kent, & econt. (321) 
TINT CP 2 » GIF Peer . arc, Pe 

1chard Kent having deviſed his Real and Perſs- 14 Keeper: 4 
nal. Effate to his Executozs, fo: Payment of Debt, pus 

1 a And A 7 any the Credito?s having Share and 

F! Kg go troy oor of their Nie Fre. 

25 8 * of: the ſaſs Effate ; upon hearing of ference 
ife it nas decreed that feverol-Cx on Hould Pet Cue 335: - 
in befoze the Barter, ye "move their 'Debts, rene 8 
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ceive' Satisfaffon fo2 the ſame-out of the Teſfato?'s perſona! 
Eſtate, accozding to the Courſe of Law in Payment of 

| Debts by Executozs oz Adminiſttato2s; and there being 
800 J. in the Maſter's Hands, to be diſtributed among the 
Creditozs, as the Court only dire; and the Creditozs 
having preferred their Petition to have the T irefton of the 
Court therein, it was tnſiſted fo2 ſome of the Creditozs. 
that they had obtafned Judgments fo2 their Debts, that 
they ought to be pꝛekerred to Creditozs by ſimple Contract. 
And on the other Side it was inſiffed, that the Teffato2 at 
the Time of his Deceaſe owed no Debt upon Judgment, 


nnd that they, who had obtained Judgments by Contrivance 
againſt the fatd Jo. Kent, did by their Bill charge themſelves 
to be Creditozs by Bond only, and that the Bill was bꝛought 
on Behalf of themſelves, and all other the Creditozs of the 
ſatd Teſtatoꝛ; and did hope, that the ſaid Teſtatoz's Eſtate 
ſhould be applied fo: Satiskadion of his Debts, accozding 
to his Mill, and ſhould go accozdingly withont Pyeference, 
Share and Share alike; and that they who had got Judg⸗ 
ments ſhould not make Ale of the ſame to defraud the reſt 
of the Creditoꝛs: Nhereupon it was 0o2dered, that the ſaid. 
CTeſtatoz's real and perſonal Effate ſhould be applied among 
the Creditozs Share and Share alike, without Pꝛekerence. 
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R. Brewen, upon his YaFriage with Sir F. Wianing- 
eng M ron's Daughter, in Conſideration of 4000 l. Poztion, 
charged upon lettled his Eſtate of 400 l. per Annum, to the Title of himſelf 
Land. fo Life, Remainder to his intended TUife koz Life, Re- 
mainder to Truſtees foz 100 Pears, with:Remainder to the 
firſt and other Sons in Tail Male ſucceſſively, Remainder 
/ ²⁰˙ . ⁵˙ ˙¹?,!.u. e 
The Truſt of the Term fo2 1000 Pears was declared to 
be, That in caſe he Qould leave no Iſſue Bale, who ſhould 
arrive to the Age of Twenty:one, 02 in cafe the Ifſue Male 
ould die unmarried, then to raiſe 3000 l. fo2 ſuch Daugh- 
ters, to be paid within one Pear after the Death of the Fa- 
ä ther oz Mother. 1 r aid - 92 1 T +8. WIE 4 5; ® 

pe having Iſſue by his Wife one; Datighter- only, the 
Lands ſettled. fo2 Jointure being incumbzed, deviſeth-Part 
pk the Jointure Lands to his Wife in Fee, upon Truſf, 
that arter ſhe ſhould make up her Jointure 4901. per Ann. and 
dpould taiſe 3000 l. foꝛ her Danghter as a Poztion, . 


In Cai uria F Cancellarie, 


the ſaid Jointute made up, and the ſatd b raiſed oz ſe⸗ 
cured, that then ſhe ſhould. convey the Inheritance of what 
wound remain to his Bꝛother B. Brewen;, . 

The Daughter p2eferred her Bill to have. this. bol paid 
02 ſecured, and pending the -Sutt died, being about ve 
Pears of Age; and the Bother, as Adminiſtratoz. to her 
Daughter, revived the Suit: And the main Point was, 
whether this Poztion of 3000 |. ſhouid merge foz the Benefit 
of the Heir at Law, the Daughter vying an Inkant, oz 
whether the Mother would have it as Adminifirato} to her 5 

Daughter? 

And it was admitted on all Sides, that as it food upon 
the Deed of Settlement, the Poztion ſunk fo2 the Benefit 
_ of the Heir at Law, the Daughter dping befoze it became 
payable, accozding to the Lozd Pavlett g Caſe, which was 
afficmed in the Houſe of Lozds; and that Point hath ever 
ſince been a ſettled Point: And ſo it was held aſſo in the 
' Cale of Bond and Bond, and of Yates and Fettiplace, which 


Caſes went up to the Houſe of Loꝛds, and were there „ 
ſolved accozdingly. 


And as it ſtood upon the TUil!, it ſeemed co be relative ta 


the Settlement, becauſe the Wows immediately fozegoing, 


vis To make up her Jointure, muſt relate to the Settlement, 
oz elſe were not intelligible: An 


this ſeems to be a farther 


Security fo2 the Poztion mentiMedin the Settlement; and 


altho' no Time be limited in the Mill foz the Payment of it, 
yet a Time being limited in the Meter, the Time ſhall 
be intended the ſame. 

But if a Poꝛtion had been appointed. A the Will, with: 
out Relation to-the Settlement, and no Time had been ap- 
3 fo2 the Payment of it, it muſt have been payable pꝛe· 
. en 5. en 
But the Low Keeper feemed. to hold, thut i it had food 
finglp upon the Will, yet being mentioned fo2-a Portion, 
and the Daughter died befoze ſhe was marriageable, it ſhould 
habe merged foz the Benefit.of the Heir, and no Difference 
when a Poꝛtion charged upon Lands of Inheritance is given 


by CUfli; oz when it is by Settlement; foz in both Caſes it 


call merge foz the Benefit of the Heir, tho foꝛmeriy it was 
held it would not da ſo in the Caſe of a uilli: But that was 
ſince reſolved in the Cale al Smith aud gmith; and that when 
it is giden faz a Poꝛtion, altho* no Time —ä— yall | 
not be paid till the Party is capable of Marriage. 
And it was held by the Lod Reeper, and agreed by the 5 
Hater ol Rolls, that where a Poꝛtion is by 3 02 
ettle⸗ 


« 
. ' \ 
1 * * : e 8 Pro 7 = > mY . | 7 * a 
* 4 : * * 9 4 * J 3 
5 N . 4 þ + : . _ . 9 0 Food s . i 


(323.0 


Ralls. 


Lord Keeper, 


Maſter of the 


Settlement mode payable at Eigbteen oz Marriage, and no 
'Pyzoviſion fo @aintenanice in the mean Time, there if the 
Father dies befoze the Pozeſon is payable, this Court may 
allow a Paintenance,'and did in this Cate allow the Bother 
arrer ide Rate of' 100 Marks per Ann. fo? ſo long as the 
But ft wap agreed on all Þands, that where a Legacy is 
given out of a perſonal Effate payable at Cwenty-one o 
Warrtage, and the Legatee dies 'defoje, it (all go to the 
Executoz op Adminiſtratoz, sz. 
And if no Time of Payment is mentioned, it- is payable 
meſentiy : And the Lozd Keeper ſremed to be of Opinton, 
that the Maintenance ſhould be out of the Intereſt of the 
Portion; and that where it was papable in futuro, the Court 
might oer it to de put out at Intereſt, and the-Bainte- 
nance to de paid out of the Intere r. 


BR. rotbergn having an Eftite in Yorkſhire and Durham, 
21 ſettien his Eſtate to the Uſe of bis Son Thomas fo; 


Ante Caſe 
113. 137, 
29 


tive ſupplied, MIT anp Part of the Cffate, not exceeding 


1 9 


roo l. per Anr. o 


a Jointure fo an Wife de weuld marrp: The Lands in 


Durham deing 188 U. per Ann. and charged with x oo |. per Ann. 
to the Wivow of Abe. R fe; der Lite, he timitg the 100 |. per 
Ann. out of this Effate (which being charged wit the 1000. 


. bong was-not«ufficient: in Value) and covenants in the 


ed, 'that in Cale the Gatae ceuld be defeFive, that it 
QHeuld de made up dut ot dis other State; and the Eſtate 
being defeftive, the Wiivow dend der Bill to have it ſup- 
pited out of the Yorkſlire Effate 1 And it was decreed that it 
Houtd d be. D IE] TENG 33H | 13 4.49 Iſis ahn my 
ud it was held dy the Lozd'Reeper and Satter of the 
Rolls, That whenever a Conveyance is made upon a good 
Conlideration; it there de aun Deren in''the Execution 
of kt; that tis Court hath always: apps: hs Detect; os 

in-Cale ofa Feoffment,'to upp the of Livery, in 
Deviſe of a Copphold; to ſupply t de DefeT'of a Surrender; 


* 2 


and much mode in cale of a 'Power, as where any Circum- 


flances are omitted in the Execution of it 1 Any one Reaſon 


* giden was, becauſe? the Circumflances are impoſed only, 


that The Party not be arne in the Execution of it. 
5 „ „ lee #2 F ' N. DN 
ben hols Fo ii rr au.” 


12 $'S. B+ * 
= 2 ws 4 1 Ss n 


a 
9 


3 4 "= And 


* * 
2 — ANTEC TIL . - 


* 
— 
2042 K „„ „ e 1 6 ky » _ Nl „„ . Weds, 
i. 4. * a * » > Fog % ” « 
a — — — —ͤ — I — — — 
* » 
» * K * » = — "A * * 
: * 4 wie, She > % 
» | 4 4 ' Ay * s 4 
T T2 7 . * * 7 * N 4 
K * S . 0 
I 1 5 x 1 a” Waal. : g a b ; * 4 8 28 it 4 944 4 4% * 92 Ss % ”- — 
* 1 


And it was further held, that Payment of Debts, P2ovi- 
lion ko a Wife and Childzen, Marriage 02 Perce were | 
Conſiderations ko2 which this Court had ſupplied ſuch De- 
fets: And tho' Pꝛoviſions fo2 Wife oz Childzen after Bar- 
riage-are not valuable-Conſiderations, yet they are good 
Conſiderations, and were always helped in this Court : 
and therefoze where a Deviſe of a Copyhold was made to a 
younger Son without a Stitrender, he was always relieved , Chan. Rep. 
againlt the ÞHetr at Law; altho* it was objeted, that the 263. 
Þeir at Law is as nearly telaten as his Btother, and ha 
ving the Law or his Side, this Court ought not to interpoſe. 
but the contrary hath been always held; and ſo the Plaintiff 
here was relieved, the HÞusband having covenanted that, in 
caſe theſe Lands were not ſufficient, it ſhonld be made up _ 


out of the other Eſtates which he had a Power of, altho' he 
was only Tenant fo? Life of them. 2 


« IPO wad. ** 
- — 


Crawley verſus Crowther. . 


I, was held and admitted, that if a Yan retcives a Sold Lord chin: 
(mith's Bill in Paynlent fo; Yoney, and he that re. 
ceives the''Bill never demandeth it in thzce oz four Days Saaten 
Time at the moff, and afterwards the Goldſmith bzeaketh, cprea in Pay- 
that this Ieglet ſhall occaſion the Loſs to fall upon the Re- ment. 
ceiver; but if the Goldſmith bꝛeatzeth in thꝛee Days Time, 
the Loſs ſhall fall upon him who gave the Bill fo2 Pay- 
ment; fo2 altho' taking a Goldfmith's Bill is Payment 
prima facie, pet it ig (ubjet to that Contingency, that the 
Bill map be had if it be demanded in thee Days Time; 
and that the Low Keeper ſaid was the P2aftice in Guildhall, 
when he p2aTiſed there; and it was ſaid to be ſo held in a 
Cale between Phillips and Phillips, heard by the Maſter of the Ante Cut 
Rolls, that accepting a Bill is no Payment, if the Boney 3'+ 
be afterwards loſt without any Default of him that taketh 
it: But in this Caſe the Plaintif was offered his Choice at 
the Goldſmith's Shop, to have either his Honey oꝛ a Bill, 
and he choſe a Bill, and the next Day the Goldfmith d2oke ; 
and therffo2e the Loſs fell not upon the Party who. paid the 
Honey, but upon the Plaintiff; fo; it was his own Fault. 
that he would not take his Boney v 
At is now likewiſe held, and the P2aitice is ſo, that ifa 
Ban gives a Note fox Money payable upon Demand, he 
need not p2ove any Conſideration, 45 eee 
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De Term. 8. Trin. 1702. 


It a Bill be payable to A. 02 Bearer, it is like fo much 8 


Money paid to whomſoever the Note is given, that let what 
Accounts o2 Conditions ſoever be between the Party who 
gives the Note, and A. to whom it is given, pet it ſhalj 
| never affe # the Bearer, but he we have his oor Wenger. 


3250 N 1 verſus Perrie, 


Lord Chan- 15 was held, that if an Efate moꝛtgaged be once redeem- | 
cellor. able, it ſhall always be ſo till releaſed oꝛ fozecloſed: Ag it 
Mortgage re- u Moꝛtgage be made with a Condition, that if the Wozt. 
deemable. agoz pays the Money. at any Time during his Like, the 

8 oztgagee ſhall reconvey: This map be redeemed by his 

79, „. Deirafter his Deceaſe, notwithttanding the Redemption is 

imited to the Moztgagoz during his Life only. 

So if a Moztgage be made redeemable, upon Payment of 

Ante Caſe the Moztgage⸗money at a certain Oay, but if the Boney be 
280. b. not then paid, that if the. Poztgagee will pay a further 

Sum to the Poꝛtgagoz, that then his Eſtate ſhall be abſo- 
lute, oz that he will make him a further Convepance, oz 

any Thing to that Effet, this Eſtate is natwithſtanding 

redeemable after the Day of Payment, and the Moztgagce 

cannot enkozce the Woztgago? after Default to make him 

an ablolute ie until he Hecker him. 


FS 


(326) "> Prat | Penhay werſus Hanel. 


Vide Lord Tun Lozd Keeper, after Conſideration had, and a Caſe 
 Bedfard's being ſtated, gave his Opinion, that A. had an Eſtate 
cis fo Life by Implication, and fo- the Remainders all good, 
. anecae there being a Freehold to ſuppozt them; and be went upan 
286, , the Cale of Abe and Mirford, in x Mod. Rep. 159. und 
397 Hzaugbt the Book into Court, where it ſeems ta be the Opi⸗ 
6 nian vk wp Lazd Coke and Hale, that as well in a Fine 02 
Feoffitent, as in a Covenant to fang (eifed, co much of tbe 
Ale, as a Man did nat depart with. remalned in him; and (0. 
C 4 ay is the x Inſt. az. and gave Judgment occozdingly. = 
| GPnong to lanes ton? B. If this me bolds thaqughaut, there can 
12.4 2 hardly be an ſuch Ching ag a captingent Remainder n fon if 
e, © Freeholy be not limited giyay, [+ remains in 0, 


Fa caſe of Tea ment: any 1 "__ nc any FRE Li 
1 mitation. | 
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lay Holcroft verſus Smit. 6327 


A Queſtion ariſing whether an inrolled Deed cheuld be 1 ra Keeper. 
24 Evidence without further Pzoof, a Difference was, 
taken where the Eſtate paſſeth by the Inrollment, WITH Evidence. 
"Bargain and Sale, there it is an Evidence; but where it is Pot Cate zg. 
only fo; fafe Cuſtody, there is not otherwiſe than ag inſt 388. 
the Party who ſealed it, and all claſming from, by or yn- 
der him, and fo far it ſhall, F307 9a © 


MA ANG i cn 


Gn E being found a Lunatick, the Cuſtody or her was granted Luratick. 
to Ps. Windham her Siſter, and being in Cuſtody, Mz. 
Pac ker by Foꝛte bꝛeałs in upon her Keepers, and gets her ta 
2 urch, and there marries her: And it was held in this 
rt, That the Marriage of a Lunatick doth not determine 
the Cuſtody of her, fo2 the Cuſtody may be continued not⸗ 
withſtanding the Barriage ; and if a Woman that is mar- 
ried afterwards becomes lunatick, the Custody of her may 
be granted: And fo it was done in the Caſe of Hz. Fave of 
the Temple; the Whfe Having a ſeparate Power, by Tyquiſition 
was found a Lunatick, and the Cuſtody of her granted at 
firſt to ſome Friends of 992. Fane, and afterwards to Hz. 
Fane himſelf, and ſo now continued. | 5 
2dly, It was held, that a Lunatick during his Lunacy is not 
capable of Marriage, but in lucid Jntervals he may ; and 
if ſuch a Marriage ſhould be had during the Lunacy, the 


_ _ Civilfans held, that by ſubſequent Conſent it might be 


made good, as the Marriage of an Infant befos2e the Age ot 
Dilcretion, may be made good by a ſubſequent Aﬀent. | 

3dly, That the Pꝛerogative of the Crown touching Jdfots 
and Lunaticks, was Regium Munus, befoze the Statutes fo; 
that Purpoſe; and it was a Duty oziginally incumbent on 
the Crown to take Care of thoſe who were not capable of 
taking Care of themſelves. _ 

Achly, That if aLunatick recovers his Senſes, he ought to 
be veljvered out of Cuſtody, and foz that Purpgſe may pe. 
tition to be tinſpeted; but that it was not to be tried by In⸗ 
ſpetion oaly, but by examining Witneſſes allo, to ſee we 


— * U 
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ther her being reſtozed to her Senſes was of any Continua⸗ 
tion, and ſo like to hold. = 
One Greno's Caſe was cited, who marred during his 
Lunacy and Commitment, and afterwards that Marriage 
was diſſolved in the Spiritual Court, in my Lozd Somers's 
Time; and my Lo2d.Coke's Opinion denied, that a.Lunatick 
is capable ofMarriage. e. 
In this Caſe Ms. Aſh and her Pusband, and the Parſon 


and 7. Packer, were committed fo2 their Contempt to the 


(329.) 


Ante Caſe 


327. 


but not diſcharged till further Trial. 


Court, in carrying on this Matter whilſt ſhe was in the 
Cuſtody of the Court, but ſhe and her Husband were com. 
mitted together, fo2 it appeared that ſhe was mightily re. 
covered per conſortium mariti, and was very ſedate in Court, 


Iacqdy Holcroft 65 al wer. Smith, 


Tork; A Settlement of Sir G. Bineon, under which the 
Plaintiffs (who were his Siſters) clatmed, being loſt, 
but being p2oved/\n Chancery by the Plaintiffs themſelves 
thirty Pears ſince, who were not then concerned in Point of. 
Intereſt, but are ſinte intitled by that Deed ; it was o2der- 


ed that a Copy of the Deed ſhould be admitted to be read at 


Law, and likewiſe that the Plaintiffs Oepoſitions ould be 
read to pꝛove the Deed, altho' they now claim under the 


Deed. 
% 1 ; 
% * * * «> 1 
* 
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Term. 8. Mich. 


1702. 


In Curia Cancellariæ. 


Chaſe verſus Box. 


of 


Paincipal and Intereſt, and papeth Money generally, payment of 
that it (hall be applied in the firſt Place to fink the In⸗ Money, how 
tereſt befoze any Part of the Pꝛincipal ſhall be ſunk. pla. 


| was held, that if a Man is indebted to another fo? Lord Keeper. 


And ſo it was held by the Lozd Keeper upon the ſame Rea- 
ſon, that if a Man oweth Money upon Bond which carrieth 
Intereſt, and a Book-debt which carrieth no Intereſt, and 
paveth Boney generally, it ſhall be applied in the firſt Place 


foꝛ Payment of the Book-debt t But that was denied at the 


Bar, becauſe when a Man payeth Money, it ſhall be applied 
ag he intends that pays it; and therefoze where both Par⸗ 
ties are ſilent, it ſhall be intended in Diſcharge of that 


which is moſt benefictal fo2 him that pays it, and that ſhall 


be to ſink the Debt which carrfes Intereſt; and ſaid there 
were Pꝛecedents fo? it. 


But it was agreed of all Hands, that if at the Time ot 


the Payment of Boney, he that receives it declares that he 
receives it upon one Account, and he that pays it declares 
that he pays it upon another Account, there it ſhall be ap- 
plied acco2ding to the 5 of him that wo it. 


T was ſaid, and not denied, that if a Ban devileth a Sum (330. b.) 
of Boney to ſuch charitable Uſes, as he ſhall diret bp Charite 


= Codicil to be annered to his Mill, oz by a Note in Uri⸗ 
Xxx ting 


262 De Term. S. Mich. 1702. 
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ting; and afterwards leaves no Direſtion, neither by Note 
PRs £-«102 Codicil, the Court of Chancery hath Power to diſpoſe 
e £<7./2-of it to ſuch charitable Uſes as the Court ſhall think fit: 


— 


A--< -«- -» Ando it was held in the Cofe of My. Sidrofen's Mill, und 
ee 22 the Caſe of one Jones; but if the Mill points at any parti⸗ 
< -<--: #*4- cular Charity, as fo2 Maintenance of a Schoolmaffer 02. 


poo2 Midops, they the Coure gf Chancery ought got to di⸗ 
ret it to any other pore hut nay is pointed at by the 
Mill; as if the Deviſe ſho nid be fo2 ſuch School as he 
ſhould appoint, and appoints none, the Court may apply it 
fo2 what School they pleaſe, but fo2 no other Purpoſe than 
1 4 15 altho' it map de foz what School the Court 
inks fit. | | 


63109 Rudyerd verſus Nerne. 


Lord Keeper. BY Articles of Marriage, in Conſideration of 1200 l. paty 
Baron and and ſecured to be paid by the Woman, in Part of her 
Logs - Portion, and alſo tn'Tonflderation of x2001. moze, which 
a. is due and payable to her out of the City of London, the in- 
244. 319. tended Hugband covenants to ſettle certain Lands, and to. 
ot Cal. 353, venantg that they are of the Galue of 2401, per Ann. the 
* Hugband dies, the 1200 l. Dzphanage-money ftill continuing 
in the City of London: And the Queſtion was, Whether 
this 12001. Dznbanage-monep ſhould go to the Uife, oz to 
the Execntoz of the Husband? | 
Taz the Exetutoz af the Busband it was urged, That 
theſe Articles tmpozt an Agreement that it ſhauld be paid to 
the husband, inalmuch as it appears, that the Jointure be- 
ing juſt 240 1. per Ann. wag accozding to the uſual Courſe 
adequate to the. 1200 l. path and ſecured to be paid, viz. 101. 
per Ann. fa} every 100 l. and the other 1200 l. paid and ſe- 
cured, deing mentioned to be Part of her Poztion, implied 
that the other Part, vis. the Dzpbanage 1200 l. was to be 
paid to the Dusbany alfo. 3 3 
Ante Caſe 30. Fog the Wike it was argued, that being a Choſe in Ac⸗ 
tion, it vid belong to her by Law; and altho' they admitted, 
that in Cafe there had been any erpels Agreement, it 
would have delonged ta the Vusband, altbe not recovered 
in dis Life-time, pet that bere was wa erpzeſs Agreement 
fo2 that Purpoſe : And of that Opinion was the Low 
' Reeyer ; and de ſaid, Altho' an Eſtate may ariſe by Impli. 
cation in a ät, decauſe the Party is ſuppoctd to be 
inapa confilil, pet it will never ariſe by Implication 1 
m $ | FGUSTI 
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vepance; and what ts ſald in this Deed impoꝛts no mo2e 

than what the Law implied, viz. that ſhe had ſuch a Fortune 

in the Chamber of London, and if he recovered it ont in his 
Life-time, it was his, but if not, it remained a Choſe in * 
Ation, and would go ts the Mike; and ſo diſmis'd the 
Plaintiff's Bill, the Plaintiff being Erecuto? of the Hus: 
band: But moſt of the Bar differed fram my Lozd in 


bpaulett & ur verſus Lady Morley, Lord Her- (332) 
| * Bit 82402 2 


T HE Lady Morley being Executrir to Sir Charles Morley, Lord Keeper. 
and the Plaintiff having married one of the Dangh- Erecutor to 
ters, p2eferred his Bill fo2 a Oiftribution; Sir Charles Mor- diftribue. 
tey having made his Will, and his Lady Erecutrir, gave 
1000 l. a-picce to his Daughters, and ſome Jewels and 
other Things to his Lady: And one Queſtion was, whether 
my Lady ſhould have the whole Surplus es Executrix; fo2 
altho' it was agreed, that as the Law ts now fecttied fince 
the Caſe of Foſter and Munt, that where a particular Legacy 
is given, and no Diſpoſition of the Surplus, there ſhall 
be a Diſtribution, yet here it was inſiſted upon, that ſo 
near a Relation as the Mike being Erecutrir, it could not Ante cave 
but be ſuppoſed the Teſtato2 intended her ſome Benefit by zs. 
making her Cxecutrir: But it was decreed, that ſhe ha- 
ving a particular Legacy given, ſhould diſtribute the Sur- 
plus; and fo ff was ſaid it had been already ſettled, even 
in the Caſe of a Mike Executrix, in the Caſe of Randall ver- 
ſus Bookey. | 5 ; 
But where an Executoꝛ is made, and no particular Le- 
gacy given, no any Deviſe of the Surplus, then the Ere- 
| cuto2 ſhall have the Surplus; and (aid: it was held in the 
Caſe of Sir Jo. Packington and Sir Cyril Wyche. ; . 
Anda Portion fo2 the Plaintiff being to be raiſed out of Fortin 
the Kents, Iſſies and Profits, ts be paid at Eighteen 02 
Marriage, it was decreed that it ſhould be raiſed by Yo2t- 
gage; and ſo it ſhall be none in ail Caſeg where the Rents 
and P2ofits will not raiſe it at the Time it becomes pay- 
_ able, and that even in the Life-time of the Father; as where 
an Eſtate is limited to the Father fo2 Life, and after a 
Term to Truffees to raife Potions, if thofe Po2tions be: 
come payable, the Truſtees may be decreed to raiſe it upon 
the reverfionary Term, even in the Like time of the . 


De Term Paſch. Tz 
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63330 Lord TIE verſus Lady Ducheſs of 
Norfolk. 85 


Lord Keeper. T was agreed, that Depoſitions taken in a Cauſe, Where 
Evidence. Tenant fo2 Life only was Party, could not be made Uſe 
of as Evidence againſt the Reverſioner oz Remainder-man: 

And my Lozd Keeper declared his Opinion, that Depoſitions 

taken in a Duit, where Tenant in Tail was Party, could 

not de made Uſe of againſt the Iſſue of Tenant in Tail, be- 

cauſe he comes in by a Title paramount per formam Doni ; 

and altho' Tenant in Tail hath a Power over the Eſtate, 

and may diſpoſe of it, pet if be in a Bond binds himſelf and 

dis Heirs, the Iflue in Tail is not bound; but if Tenant in 

Fee is Party to a Suit, the Depoſitions taken in ſuch a 

Cauſe may be read againſt his Heir. | 


DE 


Term Paſch. 


1703. 


In Curia Cancellariz. 


Ga GBriſe verſus Goodwin. 


MN AN by dis Win deviſeth $ool. to his Gzandſon 
Jo. and 00 l to his Gzandlon Thomas, and charges 
dis Lands with the Payment of thoſe Legacies, 
and then goes an, Item, I give to my Grandſon 4 
Je and to wy Grandſon B. 5901. &c. And the Queſtion was, 
5 | Whether 


In Curia Cancellaris: 


cUhether the other Legacies would be charged upon the 


Land as well as the Legacies of John and Thomas? And 
it was /tnlifted by the Counſel that they ſhould, becauſ? 


Item is as much as Alſo, and moze then And, which only 


would have coupled the Gift of the Legactes ; but Item 
implies moze, and that they ſhould be raiſed in the ſame 
Manner; and here was the moze Reaſon to put that 
Conſtrution upon it, becaufe the other Tegatees were 


ted with John and Thomas, and he ſeemed ta have equal 
Kindneſs, having given them the like Sume. 


the Teſtato?'s Gzandchildzen, and therefoze cqually rela- 


But per Curiam, Theſe latter Legaties ſhall not be 


charged upon the Lands; foz nothing is a moze known 
Rule in Law, than that a Legacy of Honey giveng enerally, 
is payable only ont of the Perſonal Eftate, and nothing 
appearing of the CTeſtatoz's Intention to charge the 


Lands, the Wozd Item will not be ſuffictent fo; that 


Purpole. wo e 3 
Eut vecreed that, if the Perſonal Eſtate were not ſif- 
ficient to pay all the Legacies, John and Thomas ſhould 
have their whole Legacies out of the Real Eſtate, and 
ſhould not come upon the Perſonal Eſtate, to defeat the 
other Legatees, which was ſaid to be the common Caſe 
among Creditozs; where there are not Aﬀets ſufficient» 
ſuch r nie have Real Securities ſhall have their 
Debts out of the Real Eſtate, oz otherwiſe the Credi- 
to2s by Simple Contrat all have the Beuefit of their 
Securities pro tanto, to tome upon the Real Eſtate. 


Another Point was, A Term fo2 Pears was ſettled Fouer. 
upon Marriage, by the Teſtatoz's Wife's Father, in =: 


Truſt fo2 the Teſtatoz fo2 Life, and after his Deceaſe, 
in Truſt fo2 ſuch Perſon oz Perſons as he Call nomi⸗ 
nate 02 appoint, and fo2 Default of ſuch Nomination oz 
Appointment, in Truſt fo2 his Executozs oz Adminiſtra⸗ 
to2s. And the Ceſtato2 deviſed the Eſtate ; and the Que- 
_ fiion was, Ulhether the Deviſee took it as Deviſee on⸗ 
ly, oz by Uirtue of the Execution of the Power by the 
Teſtatoz ? Foz in the firſt Caſe it would be Ifſets, but in 
the laſt not. tee IT - | 

And it was ffrongly argued that this Term ſhould be 
Aſſets, and that it was in the Nature of a Legacy only to 


Townley, where a Han (old his Eftate and left the Honey 


in the Þands of the Purchaſoꝛ, to be paid to ſuch Perſon. 


92 Perſons as he ſhould dy his Gili diret and appoint. 
— 2T Yyy und 


the Deviſee ; and a Caſe was cited between Thowpſon and 


Poit Caſe 350. 


AC. . 
314. ee. 

* 
- 2 


4 2 
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and by his Will be deviſed it away; and the Queftion was, 
Clhether this Boney ſhould be Aſſets oz not? And decreep 
that it ould, and that Decree affirmed in the Þouſe of Lows, 
The Low Keeper agreed that Caſe, and ſatd it was a 
Lincolnſhire Caſe, but differed this Caſe. from it, becauſe 
there the Purchaſe Money was, upon the Sale of his E. 
ſkate, once his own Money; and a Man ſhall not, by ſettle: 
ing his own Money in that Manner, Defeat his CTrepitozs, 
by making it no Aﬀets ; but here this Term was never in 
the Teſtatoz, but ſettied upon him by his Wife's Father, 
with a Power to diſpoſe, and he having deviſed it, it is 
an Execution of his Power, altho' it be deviſed without 
any Reference to his Power, and therefoze he was of Opi⸗ 
nian it ſhould not be taken as any Part dis Arts ; any 
decreed anova 


Term. 8. Mich. 
1703. 


In Curia Cancellarie. 


Barafield verſus Po 1 


ron a Motion fo2 an Injundion to ſtay Waſte, 

a Queſtion aroſe, Whether Mz. Popham was Te- 
nant fo2 Life o2 in Tail upon this Caſe? _ 

The Eſtate in Queſtion was deviſed to Tru⸗ 


Toll bees, in Truſt fo? Py. Fopham foz Life, with Remainder 


Poſt Caſe 338. 


5 1 
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* 


to his firſt and other Sons in Tail Pale ſucceſively ; pꝛo⸗ 
vided that if Mz. Popham ſhould die without Heirs Pale 
of his Body befoze. 21, then to go to P:. Bamfield, &c. 
Afterwards he makes a Codicil, whereby he dcclarcs His 
Mind to make ſome Alteration in his Mill, and thereby 
' declares that if the Eſtate Tail given to £2, Popham by his 
CU, ſhould determine befoze 21, that then Sir F. Popham, 
the Father ok Pz. Popham, ſhould have it fo2 his Life. 


The Teftato2 veing Dead, and M2. Popham having no 


Iſſue Pale felled Timber, and Bamfield being the Remain 
72 "ah pteferred his Bill to have an Imundtion to ſtay 
iſt, It was argued pro Quer', That Pz. Popham had but 
an Eſtate fo; Life, fo2 it was ſo expꝛelsly deviſed to him» 
with Remainders to his firſt and other Sons, &c. and that 


the Mozds in the Pꝛoviſo and Codicil ſhould not carry it 


farther, to maße him Tenant in Tail; and that it would 
be to no purpoſe to make ſuch an Expoſit jon, becauſe the 
Deviſe to his firſt and other Sons in Tail Yale, would 
continue as long as he had guy Iſſue Male. And Dyer 
2171, Storch verſus. Frenſham, was telied upon as to this 


Point, that an erpzeſs Eſtate deviſed, ſhovid not be en. 


larged by the Implication of ſubſequent Mozos; and cited 
likewile 3 Cro. 313, Clerke verſus Day. More 593. Ow. 148. 
On the other Side it was fald, that an crp2eſs Eſtate 


deviſed map be enlarged by the Implication of flibſequent 


Wozds, as where an Eſtate 1s deviſed to A. foz Life, pꝛo⸗ 
vided that if he die without Iſſue, it ſhall go to B. though 
by the firſt Mozds, it be but an Eſtate foz Life, the latter 
make it an Effate Tail. Beſides it was ſaid that there 
was a very material Difference between the Eſtate to Pz. 
Popham fo2 Life, with Remainder to his firſt and other 
Sous in Tail Male, and a Devile to him aud the Peirs 
Male of bis Body, as to the Perſons who were to take. 
Fo? fu the firſt Caſe, if Hz. Popham Had died, his Mife 
being enſeint of a Son, who was afterwards bozn; this 
poſthumous Son could never take, becauſe if was a £91- 


1 Vent. 230. 


Mo. 682. 


1 Bulſt. 22. 


tingent Remainder, and defeated by the De termination ok 
the particular Eſtate, befoze the Son was in eſſe; bit in the 


latter Caſe where the Deviſe is to him and the Peirs 
Mole of his Body, the poſthuzyous Son ſhajl take. 
And altho' a Wil in {Uriting ought not to be expounded 
by Matter dehors, yet oue Part of it onght to be explained 
bp another, and the Intent of the Teſtatoz ought to be 


K L 


colleted ont of the whole Will and Codice; and fince the | 
Teſtatoz himfelf had called it an Eſtate Tan in the Co. 


| dicil, 


X 2 
— 
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"viel, he had by that declared his Intention that it Hon 
be ſo. The Authozities cited fo2- the Defendant were 
2 Cro. 448. 1 Poll. 836, 839. 9 Co. Sanday's Cale. 


R Court took Time to the next Term to conſider 
0 | o . | 


Aromey General werſius Banafield. 


pe. NE Queſtion was, a Deviſe of Goods was made to 
| N to the 


A. fo; Life, and after his Deteale to the Poſterity 


a e of Thomas Bamfield; and the Queſtion was, Whether by 


(330.0 


Maſter of the 
Rolls. 


| Statute of 
Frauds and 


Perjuries 


Uirtue of the Won Poſterity, only Deſcendants from 


the Body of T. B. ſhould take, viz. Childzen and Gzand- 


childzen,'o2 whetker he having no Jfſue, it ſhould go to 
collateral Relations? The Lozd Keepcr was of Opinion, 
that it went only to the Iſſue of the Body, and that if a 


Deviſe were to A. and his Poſterity, it would be only an 
Eſtate Tail. But the Baſter of the Rolls thought that 


a Deviſe to a Ban and bis Poſterity would create a 


Fee; whereupon the Lozd Keeper opdered them to td 
if they could find any e, 


Floyd werſus Buckland. 


TI Plaintiff having a Houſe in Monmouth- freer, d⸗ 
greed with the Defendant fo2 a Piece of G2ound ad- 
joining, to take a Leaſe of him fo2 as long Time as he 
had in the Houſe ; and thercupon the Plaintiff entered 
upon the Szound and built a Wall, and made a Gault, 


&c. fox Conveniencp of his Houſe, and when he had ſo 
done, the Defendant refuſed to. make him a Leaſe ; where. 
upon the Plaintiff pzeferred' his Bill to have an Erect: 
tion of the Agreement, that the Defendant might make 


"The Defendant pleaded the Statute of Frauds and Per⸗ 


juries, the Agreement being only by Parol, and no 9- 
greement in Writing; ; his Plea was over ruled by the 
*Lowd Keeper, and the Cauſe coming now to Hearing befoze 
the Maſter of the Rolls, he decreed the Defendant to per⸗ 
kom the Agreement and to pay Coſts; and ſaid the Sta- 
tute was not made to encourage Frauds and Cheats ; and 
the Plaintiff having laid out his Money in Purſuance of 
the agreement and taken Polen of the Land, the De⸗ 


8 . kendant 
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fendant — to execute a Leaſe. fo2 as long Time, as 

the Plaintiff :had in his Houſe. And the Caſe of- one 

Butcher was cited, where a Parol Agreement was' decreed, r 
Poſſe ſſion being delivered in Purſuance at it; and l;kewiſe . 
u Caſe decreed by the Lozd Nottingham, where a Deed was 

ſealed fo2 Security of Poney bozrowed, and the Deed be. 
ing abſolute, the Defendant p2omiſed to ſeal a Defeazance, 
and afterwards refuſing, a Bill was pzeferred ta compel 

him, and though he inſiſted upon the Statute of: Frauds 
and Perjuries, he was decreed to ſeal a Defeazance, tho? 

there was no CES in Metis: fox that Barret. a 


| Popham 3 Panafield. 1 10 m7 ($95) 


T HEY all delivered their Opinions ſeiiatie, that it was Lord Keeper, 
but an Eftate foz Life, and the Reaſon they went ©.) Holt. 
upon was, becauſe it is erp2eſsly deviſed fo2 Life, and Roll. 
being ſo ſhall never de enlarged by Implication, although F ere 8 
by erpzeſs Clos it might; as where an Eftate is de. 
viſed to A.'fo2 Life, the Remainder' to the Heirs ok bis; Aa Cale ' 1 
Body, this is an Effate-Tail by expzeſs UWozds. ' And , 434. 
here did not appear any Intent of the Teſtatoz, to make bun. 28. 
it an Eſtate⸗Tail; fo2 the Mozds, If he died without Heir 
Mas of hi Wy, are applicable to what went befoze, that 
is to ſay, ſuch Heirs Male as he had limited it to befoze, 
 fo2 none could take as firſt o2 ſecond Son, but ſuch- as was 
Heir Male at the Time he was to take; ſo that in com- 
mon Parlance it was an Intall, and was ſo called, and 
the Wows- were true in a relative * but not in an 
abſolute Senſe. | 
And as fo2 what was alledged, that a Poſthumous Son 
would by this Means be defeated ; admitting that to be ſo, 
the Inconvenience would be greater the other way; foz if 
it were conſtrued to be an Eſtate⸗Tail, it would be in the 
Power of the firſt Son, when he comes into Poſſeſſion, to 
bar all the Remainders by a Recovery. 
And though it be called an Eſtate-Tafl in the Codicil, | 
that will not make it ſo in Caſe it were not fo before, 
fo2 a falſe Recital wfll never alter an Eſtate from 910 2 Vent. 37. 
it was befoze. 
And the Low Keeper and Vafter of the Rolls whe of 
Opinion, That the Poſthumous Son could not be defeat: 


ed in this Caſe, becauſe the 10 Eſtate in the Truſtees 
: would luppozt it. 


222 And 


Son att. th. Moth. Mn... n CE „ 
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2 Jones 114. 


ee 


321. 


3 Rep. C. 
248. 


And as to Sunday” " Cale 9 C6. where. it was ſaid an E» 
ſtate-Tatl was created by Implication there was no er- 
preſs Eſtate limited fo; Life, but limited generally; which 
though ok it ſelf ft would have carried onlp an Eftate koz 
Life, yet it was capadle of deing inlarg ed by Implication. 

And Holt ſaid, Caſe of Liſle und Grey, which is ſaid 
in 2 Jones 114 tü be teverſen in the Exchequer Chamber, 
was nor reverſev, but affirmed; and ſo it appeared upon 
the Roll, which he had cauſed to be ſearched. 5 

The Lom Keeper ſaid, where an Eſtate was treated by 
Implication, it muſt be a neceſſary Implication, as a Devile 
to the Peir after the Death of the Mike, the Mike takes 
an Eſtate fo2 Life by Implication of Neceflity, becauſe it is 
plain his Intent was, that the Heir ſhould not have it til 
after her Death. 

They all agreed that Alexander Popbam had only an E: 
Late” 10 N * not an Cltate-Call, | 


> Th was cited 15 Dobbins as a Caſe now bites; upon 
Conſideration had ot all the koꝛmer Caſes by this Loꝛd 
er. Keeper, in a Cauſe between Herbert and Herbert, that 


2 PY where- Lands were -deviſed. foz Payment ok Debts any 


Legacics, that the Debts being ſuch as had no Lien upon the 
Land, as Debts by Simple Contra, &c. the Debts ſhould - 
have no Pꝛeference; but if there be not ſufficient to pay all, 
they chall be paid in Pꝛopoꝛtion, although it was otherwile 
held in the Lozd Nottipgham's Time, who uſed always to 
ſap, that a Man ought to be Juſt befoze he was Baun⸗ 
tikul; and fo the Courſe of Cquity ſeems unce * 1 
to be fo en, 


T erm. 8. Hl. 
1703. 
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Gerard all Gerard, 11 : ! (340 


IR ch. Gerard of Hatrow,. upon his Batriage with Lord Keeper. 
the Duke of Somerſet'g Siſter, and Four thoufany Portion when 
Pounds Poztion, ſettles an Eſtate to the Uſe of dee. 
þimſelf fo2 Life, and then to his Lady fo2 Life, and 
fo to his firſt and other Sons in Tail; and ik he ſhould 
have no Iſſue Male living at the Time of his Deceaſe, 
then to the Uſe of Truftees foz Five hundzed Pears, 
upon Truft to raiſe Five thouſand Pounds fox fuch Jſ- 
ſue Female; if but one, at her Age of Twenty-one Pears 8 "| 
02 Day of Marriage, which ſhould firſt happen after the * 
Deceaſe of Sir Charles and his Lady; fo as that if fach 
Marriage was had in the Life-time ,of her Parents oz 
O2andparents;.. the fame ſhogld de had with the Confent of 
the Parents oz O2andparents. 

Str Ch. Gerard died, and the Daughter art ibed at the 
Age of Twenty-one Pears in his Lifetime, and mp 
Lady, the Mother, is ſtilt wing; and the Daughtet pas 
ferred her Bill fo2 to have her Po2tton ratſed, 

It was objefed by the Defendant's Counſel, That this 
- ought not to be raiſed till after the Deceaſe of my Lady, be- 

cauſe this Term did not take Effet in Poſſeſſion till after 
bet Death, and it is appointed to be taiſed out of theRents 
and Pyofits, &c. and if it might be raiſed in the Like⸗time of 


the 


272 De Term. S. Hill. 1703. 
the Mother, it might fo have been in the Life-time of the 
Father, which would be very unreaſonable. ; 
But to that it was anſwered, and held by the Court, That 
in this Caſe it could not be pꝛetended to be raiſed in the 
Life-time of the Father, becauſe the Term, which was the 
Fund to raiſe it, reſted in Contingency till after the Death 
of the Father, beraule the Term was to veſt upon his dying 
without Iſſue Male, and his leaving Ifſne:Female; but 
where a Term did veſt, tho' it was in Reverſiotrafter the 
Deceaſe of the Father, yet when the Money was made pay- 
üble at a certain Time, as at the Age of Twenty-one oz 
Marriage, there it had been decreed to be raiſed even in the 
Life-time of the Father; and ſo it was in the Caſe of my 
Lo2d Tracy: And a. Caſe of Heliard and Jones was cited, 
where it was fo reſolved in an Appeal to the Houſe of Loz2ds, 
And altho” the firſt Clauſe foꝛ Payment of the Poztion, had 
it food ſingle, had been pꝛetty plain that it could not have 
been paid till after the Deceaſe of the Father and Mother, 
yet by the ſubſequent Wo2ds it ſeems to be intended, that 
it ſhould have been paid in their Life-time, upon Marriage, 
in caſe ſuch Marriage was had with Confent: And ſo the In⸗ 
tent appearing upon the whole Deed, and being fo2 a Po2. 
tion, it was ozdered to be raiſed: by Sale, in caſe'Sir Ch. 
l.. 28 £ 


6% e 


1 A MAN having pawned a Jewel fo2 a Sum of Boney, de: - 
in Aid of a viſed the Jewel to B. and made C. his Executoz, and 
Legatee. gäbe him all his Goods, Chattels and perſonal Eſtate, 
Tol Caſ. 34. after his Debts and Legacies paid: And the Queftfon was, 

- Whether B. ſhould pay the Debt fo2 which the Jewel was 
pawned, oz whether it ſhould be patd out of the perſonal 
Eſtate by the Erecuto2 ? And decreed that it Mould be paid 
out of the perſonal Eſtate, - and that the Legatee ſhould have 
the Jewel diſcharged of it. This Decree was afterwards af- 
firmed in the Houſe of Lozds, come dict' fuit per Crawford, 
who was of Countel in it, a Scorch Cauſe 
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Lady fo2-Life, Kemainder-to their firſt Son; with 
=... > dfvers Remainders over ;-afterwards there was a 

Term fo2 One Thouſand Pears, created of the Manoz by 

Act of Parliament, which -was-velted in Serfeant Rawlinſon, 

by wap of Moꝛtgage/ fo2 ſecuring 2300 l. which Term was 

by the At: precedent to take Place betoꝛe my Lady's Eſtate. 

Sit H. Hob. dying, his: Lady: became intitled unto the 
Bandy, and ſald the next Pꝛelentat ion to-M2; Dimock (who. 
took the Gꝛant in the Mame ofSerjeaut Selby and Hz. Ken-, 
dall) fo: 100 l. which was paid to my Lady; and Serjeant 
Rawlinſon joined with my Lady in the G2ant, becauſe the 
Eſtate in Law was in him by Uittue of the At of Parlia- 

ment: In the Gꝛant there was a P2oviſo, that if my Lady 
died befoze the Church became void, fo that the Gzantee 
could have no Fruit of the Ozant, that the 100 l. was to be 

| pald back again. 

y Lady being dead, the Church became void, and the 


Son of Str H. Hobart prefers his Bill to have the elenta⸗ 
tion, and his Clerk admitted. P2 


SS: RW 
0 


f Manor; ts which an Advowſon was ene th fillies Lag 
} :ſettied ta Sir H. Hobart fo; Life, Remainder to hig.44owſen 


mortgaged. 


24 De Term. Paſch. 1704. 
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And decreed, that the Gzantees ſhould pꝛeſent his Clerk, 
| becauſe a Moꝛtgagee is but a Truſtee koz the Moztgagoz 
when his Honey is paid; and ſo he is fo2 the Dverplus of 
the moztgaged Eſtate moze then his Boney ; and an Advow⸗ 
ſon being a Thing that ytetds no P2ofit when the Church is 
void, it was decreed, in the Caſe of Colonel Jory and M2, 
Cocks, that the Bo2tragsy ſhall have the No n of the 
Clerk, if the hurt decqine vold, and the Poxggagee ſhall 
pꝛeſent him, becauſe i th Moꝛt WAP p2Ment, he can 
make no P2ofit of it, and ſo it will not fink the Debt, noꝛ 
can he account fo? it; and that is the Keaſon that a Guar- 
dian ſhall not pzeſent, but the Infgnt himſelf Gall. 


* 


6 Simons pegſe Simons. 
Lord Keeper. T* a Cauſe depending in Chancery concerning the Pay⸗ 
Dede in wine I ment of Sir William Baſſetr's Debts, there being ſeveral 
Order tobe Debts due by Moztgages and Judgments, and not being ſuf- 
paid. ficfent to pay all, the Queſtion was whether the Boztgages 
ſhould be pꝛekerred befp2e.the- Judgments? And the Cauſe 
being heard befoze the Maſter of the Rolls, he decreed the 
Payment of the Poꝛtgages befoze the Judgments; and the 
... _ "Decree was ſigned and inrolled: CClherenpon there was 
— "afterwards an Appeal to the Þoufe ot Laus; and they re⸗ 
vevled the Decree, and-ozdered that they ſhould be paid pꝛo - 
CO 'acco2ding to: their Pyiogity2/ And do it is now 
; ingen I}. 7 0537613. ,8: 2 $07 1193 
Note; This Caſe J had Ex relatione Mz., Swinbherne 
N. A This Mueſtion muſt be intended of puiſne Bott: 
gages and Judgments; koz as to che firft'Boxtgage' and 
Judgment, it never was a Aueſtton hut that the.firft will 
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BI; LI, was meittred Abu is £01 Dif Lord Keeper. 
Icobery of a Exuſt, und charged that the Truſt ap⸗ Purchaſer not 
| peared inbls Purchaſe Deeds: The Defendant by do produce his 
bis Anſwer denied any Motite at the 'Truf, und 
lo dented that there was any Pentton ak it in anp of his 

ale Deeds. The Plointiif re replied to his Anſwet; and 
195 0 auſe being at Hearing, the Queſtfon was, Whether 
the Defendant ſhoutd þe;compelted to:pzodiice his Purchaſe 
Deeds? It was inſiſted fa2the Plaintif, that hie having re- 
plied to the Julmer, it could not nam he taken fo; trae, but 
he ought to pzove the Truth of it as in atber . 
this Caſe could be no otherwiſe than by peaduring the 
Deeds. On the : Defendant's Part it was inuten, that if 
this ould once be admitted, ft would be au Artiſice to tom. 
pel all Purchafers to ſhew their Deens, and thereby to ex- 
poſe their Titles. The Lozd Reeper was poſitive, That ge 
would never compel a Purchaſer to expoſe his Title in this 
Court; and that the Court had always taken Care to pꝛo⸗ 
te them, where they (ear themſelves Purchaſers without 
Notice of a Trnſt oz Incumbzance. The Maſter of the Rolls 
ſeemed to doubt, and ſaid it was a Caſe of great Moment 
either ay; fo2 as on the one wand a Purchaſer 'map be 
erpoſed, 95 an the other Hand, altho' a Purchaſerhath Mo- 
tice of a C 1051 an Jncumbꝛance in his Deeps, vet ik be 
will ſiwearboldlp, there is na ay to 1 at it. It was p20+ 


poſed foz a middle Way, that the Defendant might pzoduce 
his Deeds, ſo as to be looked into by the Court, oz by a 
— But the Lond Reeper would not * . 40 
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FR 


FSR In this Cale it mas tald by the Baſter of the . that 
5 ; Notice to the Attomep, Solicitoz, 9 gritty, if "POND, is 
Ss, | good Notice to the Parties. 
| ＋ 2 
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Lord Keepe?. 1 Nurtiſt oh! upon the Mill o he. "Fe pe Lace was, 
Rxvciter to She made her Mills and the duͤnt her Executoz, 
diftribue. And gave him 20 l. to buy him 3 and the Queſtion 
was, Whether this was ſuch.a_Devile to him as ſhould ex⸗ 
clude him from the Reſidge of the perſonal Eſtate, ſo that it 

282 go 14 ny of 8 the next of Rin; the 

Plaintiff's Bill being fo2 Diſtribut 
IJIJęᷓ̃t was admitted ik his Cate, it 1 d Part be the perſonal 
Eſtate be deviſed to the | popart aitho there be no Deviſe 
of the Reſiduum, he ſhall have it: And Sir Sebaſtian Smith's 
4 5 Cale was tited fo; the Deleud und Where u Man had made 
; his ulli, and deviled at his Bouksexcept Twelve,” which 
ei ene his Executoꝛ Gould chooſe £ Audit was adjudged thaf ſhould 
not bar the Exccuto2 of the/Refſguuis, but it was not an er⸗ 
pꝛeſs Gift, hut an Exception oat of what he had given, 
"Eft would by CONTIN have fallen into the perſonal 
te. IEF TL 2 s 2 7 } is 2 4 37 #434 9 
And in this Cale it was allenged, That this was not A 
Bequeſt of any Thing'to*the 'Exetuto2'of anp moze than 
-what: was to be ſpent upon Yourithie, and ſo ought not to 
-erclude him, it being us Peotic to: hin," but” " pay” Reſpei 
d o the deceaſe. 

But decreed, that this was. a Bur to the Efecuts}, fo2 | 

that it is a Sitt to him ot that Sum, and he may lay out 
what he: pleaſeth of it in Mourning; and detveed 1 he 
err account ny ſet fo 0 next rn Ky 
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Lord Keeper. Aj "Devices all his perſonal Eftate to B. and deblleth an 
Perſonal Eſtate LA. Eſfate in Fee, which was moztgaged fox 3001. to C. 


inaid of tie And the Queſtion was, Whether this Debt upon the real 
Eftate-ſhould be paid und dilcharged out of the zh, 0? 
whether it muſt go to the Deviſee, cum onere 70 
It was agreed in this Caſe, | 
;. it; That Hieres factus, as well tie Herts natus, „ ball have 
the Aid of the-perlonal Effate'th Eaſe of the teal; 0 
R 207 


—_— 8 


In Curia Cancellariæ. 
_ edly, That a ſpeciſick Legacy ſhall never be taken away, to 
be applied in Aid of the real Eſtate. ien!!! 

zaly, That where any Debrs oz Legaties are to be left un⸗ 265, 8 f 
pad, then the perſonal Eſtate hall never be taken away, to 233 
be applied in Eaſe of the real Eſtate: But in this Caſe it | 
was inſiſted, that Here being a Device of all the perſonal 
_ Eſtate, the Deviſee ſhould be in the ſame Caſe with an Exe⸗ 
cutoꝛ 82 Admtniſtratoy. F 
But the Lo2d Keeper decreed, that the perſonal Effate 
_ Gould not be applied in this Caſe, fo ſince the Teffats2 had 
deviſed it to him, he ſaw no Equity to take it away, and ap- 
ply it in Eaſe of the Deviſee of the real Eſtate. 

But ſome others ſeemed to be of a contrary Opinion, 

becauſe fn every Yo2tgage there is a Covenant foꝛ Payment 

of the Money, which makes it a Debt, and recoverable out 
ok the perſonal Eſtate, and took a Diffin#ion between a 


Moztgage with ſuch a Covenant, anda Pawn fo2 a Debt 
where t Jere is no Covenant to pay ene f 


Term. S. Hill. 
Lars. 
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Hawes verſus Warner. (347) 


@ Having moztgaged the Bans? of $. deviſeth fhe Lord Keeper. 
ſaid Mano to B. and afterwards deviſeth all his erfonal gue 
Goods, Chattels, aus perſoual Efate to C. his in Aid of che 
s Debts and Legacies being fit paid thereout: doe 
And the Queſtion was, n B. thould take the mo2t- 4, 35. 
= ': as gaged 


278 De Term. S. Hill. og. 
| gaged Lands, o2 whether the Moztgage ſhould be diſcharged 
out of the perſonal Eſtate? And the Lozd Keeper took Time 
co conſider ok it, this differing from Biſhop's Caſe next be⸗ 
faze, by Reaſon of theſe Moꝛds, My Debts and Legacies being 
firſt paid thereout. The Lo2d Keeper took two oz thꝛee Days 
Time to conſider of it, and gave his Opinton, That the per⸗ 
ſonal Eſtate ought to be applied to pay off the Debt upon 
Ponꝛtgage; and his Legacies and Debts being firſt paid, 
ſhould extend to Debts FOO Aeg en and werter ac- 
fondingle. IEEE 


3 —— 
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Le was deviſed to the Þefr at Law, "pai a Wm 
Trait ant of Money to B. Jt was held in this Caſe, that paying 
a Condition. did not make a Condition, becauſe no one could enter fo2 
the Condition bꝛoken but the Devifee himſelf ; but this 
would be a Truff upon the Land fo? ratſing the Money, and 
ff a Purchaſer had Notice of the Till, he ſhould be affefed 
with it; but as this Cale is, if the Peir ſhould ſell to a Pur⸗ 
chaſer without Notice of the Mill, (as he might make a 
Title without the Mill, being Heir at Law) the Money 
might be loſt ; and therefoze the Yoney being not payable 
„ until ſome Pears hence, the Hcir was decreed to give Se⸗ 
' rurity, by moztgaging the Eſtate. And in this Caſe it was 
ſatd, that where there is an Agreement between Parties 
__ de Upon a Security, that this Court will never cauſe the Party 
3 to give further Security; but where there is a Truſt fo? 
raiſing Money, and the Eſtate is like to be waſted, this 
Court will info2ce the giving of Security, ſo that the Truſt 
map not be defeated: And the Loꝛd Rgeper ſaid he had known + 
the Spiritual Court refuſe Admin tation to the next of 
Vin, where it appeared to them thalßhi was a Spendthyift, 
Truſt. and like to waſte the Eſtate : And inghis Caſe it was ſaid, 
that in Caſe the Deviſe were to a 
to A. that this makes a Condition, an | 
enter fo2 the Bzeach of it; but when Ye hath entered, he 
ſhall be a Truſtee, lo far as to ſecure the 1001. „„ 


A 


Woman Tenant in Tail, after Poſſibflity of INue. er- 
tinit, was reſtrained from committing TUaſte in pul: 


_ (349). 
Matter of the. 


Rolls. ling down Houſes, oz in cutting down Trees, which ſtood 


— in Defence of the pouſe, and Fruit-trees in the Gardeh; but 
2 S $ * fox 


_—_— 


— 
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fo2 ſome Turrets of Trees, which ſtood a.Land's Length 02 
two from the Court, would grant no Jnjunffon, becauſe ſhe 
had by Law Power to commit Waſte; and yet notwithſtand⸗ 


ing, the was reſtrained in the Particulars afozeſatd; becauſe | 
that ſeems to be malicious, | eee 


1 The-Lord Cornwallis's Caſe. Ggo) 
A T5 FI 4 2% 


EE Low Cornwallis, upon his Marriage with Sir Ste. Lord Keeper: 

1 phen Fox's Daughter, veſted a Term in Truſtees upon A, 
Truſt to raiſe 3600 l. fo2 younger Childzen, and 30001. Nene fo mile 

moꝛe f̃oꝛ ſuch Uſes and Purpoſes as he ſhould appoint ; Pe ame cue 

appoints 3000 l. to be raiſed fo2 his Daughter, and the other 334 
3000 l. he appointed to be raiſed, and by his Till gave the 

laſt 3000 l. to his Daughter alſo, and died. __ OOO 

The Creditoꝛs pꝛekerred a Bill to have the laſt 3000 1; ap- 

plied as Aﬀets towards Payment of their Debts, which 

was the only Queſtfon in the Caſe. = W @ lg 

And in this Caſe it was decreed, That the laſt 3000 1. 

ſhould be Aﬀets ; fo2 he having appointed it to be raiſed, it 

was in the Nature of his perſonal Eſtate; and the Debts 

ſhould take Place befoze the Legacy given to his Daughter. 


— 
* 


But in this Caſe it was held, That if a Man who hath . 2 


Power to raiſe Yoney dies in Debt, having made no 72 
Appointment fo2 raiſing it, the Creditozs cannot make 
this Aﬀets, and raiſe the Money purſuant to the Power; 

but in the Caſe in Queſtion, the Money was appointed to 

be raiſed, which made the Difference. e HE 


Bright verſus Smith. 6351.) 
D Y. the Cuſtom of London, if a Freeman hath advanced Mater ofthe 
a Child in his Life-time, and it appears by his Will, _—_— 
oz by any Writing what the Sum advanced is, and that the 
Sum advanced ts leſs than the cuſtomary Share doth Loan of 
amount unto, ſuch Child ſo advanced may come in fo? a Orchans. 
cuſfomary Share, bzinging the Sum fo advanced in Hotch. 


pot: But if it doth not appear what the Advancement ts, 
then the Advancement is a Bar of the cuſtomary Share. 


The Caſe here was, that the Father of the Plaintiff and Aute Caſe 63. 
Defendant in his Will takes Notice that he had advanced 
the Plaintiff in his Life-time, by giving her zool. and up- 
—— INE 75. pot ents . boards, 


* 


—_—— 


that che map put it in an K e come in ko her * 


phat ie had been ba 
Hotchpot. 


— . — — — — — — 


"ny . 


— — 


Fenn . e tk. it 
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| Skert werſus Whitmore. 


(HE Plaintiff and other Creditozs of William Whit- 
- more deceaſed, peter a Bill againſt the Defendant 
Fo. Whitmore 2 a Diſtovery ot Aﬀſets: And the 
only Queſtion was, Whether a Term _ = 
4 
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aligned to Jo. Whitmore, was in Truft fo2 William? The Caſe 
Sir Samuel Clarke being leiſed in Fee of the Reverſion 
of the Lands fn Queſtion, erpetant upon the Death of 
Margaret Mumpford who was Tenant fo? Life, made a Leaſe 
fo2 so Pears by wap of Poztgage, to commence upon 
the Death of Margaret Mumpford ; afterwards William Whit- 
more agrees with Sir Samuel Clarke fo2 the Purchale of the 
Reverſion, and the Term was afligned to the Defen- 
dant, William Whitmore, 16 May, and the Fee was con- 
veped to William Whitmore 1) May: Jn the Conveyance of 
the Fee the Conſideration is mention cd to be pald by 
John and William, but there was a Concurrence of many 
other Circumſtances, whereby it plainly appeared that 
John Whitmore was only a Truſtee fo: William, and that 
the Term was intended to attend the Jnheritance, but 
no Declaration of Truſt in CUriting z and the Defen- 
dant having denied the Truft by his Anſwer, the Que- 
ſtion was, (Whether any Decree could be made by Rea- 
fon of the Statute ? And it was ſaid fo2 the Plaintiff that 
tyis Court had in ſeveral Caſes, where there was no 
Writing, cauſed the Trecution of an Agreement; as where 
an Agreement was in Part executed, as where a Tenant had Ante Caſe 
taken a Leaſe, dut no Writing ſigned, and Poſſeſſion had 537 
been delivercd, and the Tenant had laid out his Boney in 
Stock, 92 where he had laid out Boney in Building, the 
Court hath compelled the making of the Leaſe ; and ſo in 
the Loꝛd Nottingham s Time, where the Purchaſe Money 
was paid, and the Deeds refuſed to be ſealed, he decreed 
the Sealing of them; and fo if a Poztgagee refuſe to Pot Cal. 356. 
ſeal a Defeazance, he hath been decreed to do it. 

The Reaſon in the two firſt Caſes ts, becauſe the A. 
greement was in Part executed, and in the two laſt Caſes 
there was apparent Fraud; but in this Caſe, tho* the 
Low Keeper declared he was fully ſatisfied that it was 
intended a Truſt, pet there being no Writing to declare it, 
he was not ſatisfied to do it in Dppolition to the very Let- 
ter of the Statute, unleſs they could hew him ſome Pꝛcte · 
dents, and fo took Time to conſider, FF 


1282 De Term. Fas Fall 


| tn) Norbone's Caſe. 


105 . To E Low Wifrount Hereford, upon his Mortiage with 

aſter of the the Lady Bacons'g Gzandaughter, agreed to ſettle 3001 
= 3 per Ann. in Suffolk, and à Rent-Charge of 5001. per Ann. 
ang ſting out of Lands in Worceſterſhire foz a Jotnture. Upon 
doe in de. the Treaty, her Foxtune was pꝛopoſed to amount to 19000]. 
Ame ce Which confiffed of ſeyeral Particulars, and one thereof 
78, 284.c. was 1350 l. which was in My Lady Bacons'sg Pands, and 
310, 331. was by her put out ypon a Moztgage; fome hems of the 
1 eing ſuppoſed to de dad cken, the real Poztton 

efinated at +6000 l. 

The Led Hereford dying, the Oueſtton was, Whether 
this 23501. being a Choke in Action, ſhould ſurbide to the 
White, o; go ts th Erecuto: of the PÞPugband? 

And the Court was of Opinion that it hould go to the 
Execute of the Þugbany, by Reaſon it was under Conf. 
eration, as Part of the Marriage Poeztion fv2 which the 
Jointure was made, and the Jointure was adequate to the 
Dartion ; ond it woufd be rnreaſonadle that the Wife 
i» have the Jotnture and her Portion too. It was 
admitted that where no Agreement is made upon Marri. 
age, all the Choles in Aion ſurdive to the Mike, notwith- 
ftanding that- ſhe hath ehe Dower; but here the Invee- 
ment impoꝛted that the Hugbond was to hade the Poztion, 

Ind it was ſuid this Cafe was the ffrougor, becauſe it 
map be a. Quetkidn whether this were a Chole: in Afton, 
foz doing once Yonoy in the Gmandmother's Þands, thy 
Maſter of the Rolls was of Opinion that it was not in! 
the Power oß the Gꝛand mother, who was Guardian, to turn 
id ints a Choſe in Aﬀfon, no moze- than / a Guardian oz! 
Truſlee can · tuen Money into Land, ſo as toi malie it go 
to the: Þeir inſtead ol the Executo : 
Qu. Dow to veconcils this Cale to the Caſo: of Rud-: 

yerd und Nerne, ante Caſe 33 1. which Eat was cited; but: 
e Berge took no Notite of e Jab 
ment. 


Tel- 
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a —_ 


—_— 


Fellows verſus Ouen, Mitchell & ux and his | 
Children, Defendants 354) 


U PON the Marriage of the Deferidarit, 997. Mitchell 113 
A Confiveration of 18951. Poxtion, . Mitchell Ang Nn of the 
ed a VYo2tgage to the Plaintiff Fellows and the Dekendant 
Owen, upon Truſt that 2000 1. ſhould be paid to the Plain. Fog ＋ * 
tiff and Dekendant Owen, to be put out at Jntereſt, 02 cept, each an- 
lald out in the Purtbale of Lands, by the Approbation of bete 
the Defendant Mitchell, upon Truſt that the Defendant pan cage 336. 
Mitchell the Pusband ſheuſd have the Interest and Rents. 
dating his Lite, and after bis Deteale, in cafe dis Wife 
| ſhould lurvive him, that ſhe ſhould have the Diſpoſition ok 

the ſat Boney o2 Lands as ſhe houfd think fit; and if ſhe 
made no Diſpoſition, then to the Uſe of alt their Chttdzen 

wally ; and if there ſhould be no Ditpoũtion, noz any 
Chill en, For to ge to the Exrecutoz8 oz Ad miatſtratoꝛz of 
the busbany, : e 


_ The 20001. was paid te the Plaintiff and Defendant 
_ = 4 nee the Parrtagey 3 any they 
jowed- in + Reset #02: the Money; but the Plaintiff re- 
telsen 20001. of it, and the Defendant- Owen the other 
100, and: Micchell- the Pugband was pxefent when the 
Bousp was fo paid; Owen pwoving-infolvent; By Felloxs 
| pefevved his Bit, wat paying the 1000 E which he reretwwed 
he mighd be ditchurged of the Teuff ; aud the only Que: 
mon was, Whether the Plaineiff: having. joined in the 
Receipt fo2 the whole 2000 l. ſhould not be anſwerable cg 
well fo2 the 1000 l. which was paid to the Defendant Owen, 

as fo2 that which was paid to himſelf? 

It was inſiſſed⸗ chat te Boney being pald to the De- 
fendant Owen, in the Pzeſence of the Defendant Mitchell, 
the Pusband, it was an Gvidence: of his Conſent, he not 
ut ta that it was anſwer en, that he had denied in his 
Auer, that he ever tonſented, and befides; (6 he did con! 

lt, that only could aſbeſt his on Inteveſt, but only nor 
Pzejudice his Wife-02 Chilbꝛen. - 
Im the- pzincipal- Point, the Low Reeper and'MWafter of 
the Rolls ſeemed: to be both of Opinion, that the Plain: 
tiff. having joined in the Mereipt he was anſwerable-for the 
Whole; aitho the 10001. received by Owen was never in his 
Hands; and J cited a Caſe of one Pytts, befoze the Baſter 


of 
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of the Rolls in Michaelmas Term laſt, where the ſame 
Point was in Queſtion upon a Special Repozt, and after 
he had taken Time to conſider of it, and gave Judgment 
that the two Exetutozs joining in the Recetpt, each of 
them were anſwerable fo2 the Whole ; but the Counſel fo2 
the Plaintiff inſiſting that there had been Pzecedents on 
the other Side, the Lozd Keeper gave them Time to p20: 
duce them, and ſo adjourned the Cauſe, but ozdered to con. 
tine n ede M. HTO 880 


284 


(355) L.Lsambe werſus Parker. 


Lord Keeper. Mis Parker debiſed the Eſtate in Queſtion fo2 thꝛee 
Revocation of TVI Lives, and afterwards made a Leaſe of the ſame E- 
a wit, kate fo} thiee other Lives; and the Queſffon was, The: 

ther this Leaſe was a Revocation of the Till ? ins 
And the Lozd Keeper ſeemed to be of Opinion that it 
was not a Revocation, becauſe the thzee Lives in the Leaſe 

might die befoze the Teſtatoz, and then the Device ſhould 
take Place, but was not poſitive, but referred it to the 
Judges of the Ring's Bench, by Way of a Caſe, to de- 
, ͤ 25: +5: bbs CLUE r 

It was agreed that where a Man debiſeth the Fee, and 
after moztgageth in Fee, that this would not be a Re- 
vocation, becauſe there was an Equity of Redemption ſub. 

fiſting, which may be operated upon by the Mill; but in 
this Caſe there is nothing but a mere Poſſibſlity, fo2 the 
Lives in the Mill map die befoze the thee Libes in the 

* Leaſe, Et adjournatur, and referred it to the 4 

King's Bench. | 


Oldham werſes Litchford. 
Lord Keeper. PRE Plaintiff's Bill was foz an Annuity of 401. per 
Statute of Ann. which was given him by Litchſord, the Defen- 
Frauds. =Dant's Bzother and Teftatoz ; the Caſe was, that the Te- 
ſtatoz was making his Will,” and amongſt other Things, 

was direting this Gift to the Plaintiff to tbe inſerted: in 

his Gill, and the Defendant” being peſcnt, deſired him 

not to put it in his Will, dut ſald as de was a Chzt- 

ſtrian he would [take Care to ſee it paid ; and thereupon 

it was omitted in the Will. ' Anvithe Plaintiff having p2e- 

ferred his Bill fo2 it, it came to Þeartng befoze the Pa. 


r 
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ſter of the Rolls, and he decreed the Payment of it, and 
that it ſhould be charged upon the Real Eſtate; and now 
upon Appeal it came befoze-the Lozd Reeper, and it was in- 
ſifted fo2 the Defendant, that there being a Will in CUrt- 
ting, ſince the Statute of Frauds, &c. nothing could be 
Part of the Mill but what was in Writing, and that no 
Erxecuto2 02 Adminiſtrato2 ſhould: be charged upon any 
Pꝛomiſe unlefs:it were in TUriting, and that if it had been 
in the Will tt would have charged the Defendant no far. 
ther than He had Aﬀets, and therefoze it ought to have 
been decreed out of the Aſſets only, and that there was no 
Colour to charge it upon the Land. —. L 350 
But the Lozd Reeper was of Opinion, and decreed that 
the Defendant ſhould pay it, and the Gzound he went up- 
on was, that this was a Fraud upon the Teſtatoz and 
the Legatee; and that, notwithſtanding the Statute of 
_ Frauds and Perjurfes, this Court had telieved in Caſe 
of a Fraud, altho' there was nothing in Writing to charge 
the Party; as in the Caſe where a Boztgage Deed was 
ſealed, and the Woztgagee refuſed to feal the Defea- 


zante; and he cited the Caſe of Dutton and Pool, immedi. 5. . . , 5/2 


52. 


ately after the Statute, where Sir H. Pool was making his 332. u, 2. Z 
Will, and intended to raiſe Poztions fo; his younger, . z. Z. . Z f. 3. 
F426. As. 8. 


Childzen by felling of Timber; but his eldeſt Son being = . 
by deſired him not to cut down the Timber, becauſe it 4. 
would dekace the Eſtate, and he would anſwer the Ua- 

lue of it to his B2others and Siſters, and thereupon he 
koꝛboze to cut the Timber, and died; and he reſuſing to make 
good his Pꝛomiſe, Sir R. Dutton, who married one of 

the © aughters, brought his Aﬀton upon the Pꝛomiſe, and 
recovered; but he ſaid he could not decree it a Charge 
upon the Land; but the Paſter of the Rolis being in Court, 

aid the Reaſon he went upon to charge the Land was, be⸗ 
cauſe the Maintenance of a Poo2 Scholar was a Charity, 

and was within the Statute of 43 Eliz. of Charitable 
Ules, and it might amount to an Appointment within 
that Statute. 5 


. | Fel- 
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(357) Fallows uf Ove me Mirchelt, and his wiſe 
_ and Children. 


Lord Keeper. : HE: Defendant Mirchel-married the Plaintiff's Sit 
N - 
ain, . WD by the Marriage Agreement 20001, was to be de 


ceipt, and one poſited. in the Þanys of the Defendant Owen and the Plain⸗ 
pr tiff Fellows, to be laid out in a Purchaſe, and in the mean 
Ante cos Time to be placed out at Intereff, in Truf fo2 the Defen- 
354 dant Mitchel and his Wife and Childꝛen : Acco2ding to the 
Parpoꝛt ok the ſaid Agreement, the 20001. was paid, and 
the Plaintiff Fellows and the Detendaut Owen joined in a Re- 
ceipt fo the whole 2000 l. but the Plaintiff received ro l. 
and the Defendant Owen the other 1000 l. and now the De- 
- FCendant Owen being become inſolvent, the Plaintiff pꝛeterr d 
his Bill, that upon Payment ot the 1000 l. only, which he 
receſuen, he might be diſcharged of the Truft. 
It was inſiſted foz the Defendant Mitchel, That the Plain⸗ 
tiff having joined in the Receipt fs2 the whole 2000 l. altho' 
be agually received but 1000 l. yet he ought to be anſwerable 
dio the whole. And this was the only Point in Queſtion : 
IT And a Caſe was cited between Murrell and Pitt, where upon 
a Reference to the Maſter to ſtate. the Caſe, it appeared to 
is; that two Erecutozs having afed jointly in the transfer- 
ring of Eaſt India Stock, that each of them ought to be an- 
_(werable foz the whole; and was ſo decreed by the Maſter 
-of the Rolls, Feb. 5. 1704. 
The Loꝛd Reeper took Time to conſider of it, and deſired 
to be attended with Pꝛecedents; but thought it a very hard 
Caſe-that a Truſtee ſhould be anſwerable fo2 moze than he 
received, altho' he joined in the Receipt: And it was ſaid, 
that there- were Precedents where it had been held that he 
ſhould not. Cur? adviſ. vult. © 
ij November, This Cauſe having received no Determination in the 
170, Low Keeper Wright's Time, was bꝛought on befoze the 
Lozd Keeper Cooper, who had been attended with Pꝛete⸗ 
dents on both Sides. 

The Pꝛecedents p20duced fo? the Platntiff, were Heyton 
verſus Marriot, and Woodcock verſus Weddall, and Foſter ver- 
ſus Townley, in x Cro. 312. and Bridgman 35. Where it was 
held, That one Truſtee would not anſwer koz the Receipts 

The Piꝛecedents pꝛoduted fo2 the Defendant, were Wid- 


nall verſus E Bond and Richards, where * Cale was, that by 
+ hur 
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burſt deviſed his Eſtate to Lem and Richards fn Truft, fo? 
Payment of his Debts, and made them Erecutozs, and they 
ated fn the Truſt, and died, and Lem made the Defendant 
Bond his Erecutoz, and Richayds died, and made the Deken⸗ 


dant Richards his Erecuto : And iat the firſt Heartng of the 


Cauſe, it was decreed that all of them ſhould account fo? the 
ſeveral Rgceip 


0 
dants Weila 


he 5 


was received by his Tg-Truſtee, _ 
Another Pzecedent was ot Mut rel verſug Pires, before the 

Maſter of the Rolls, where there were two Executozs and Co- 
Truſtees who had joined in the Transfer of Eaſt India Stock, 

and one received 106, one Half ofthe Money, and the other 

received 106, the other Half; and this being ſtated in the 

Maſter's Report, op Conn ra v6 Reap J Feb. 3 Ann. Reg. 

his * decreed, that each thould be anſwerable koz the 
But the Low. Keeper ſald, the Pꝛetedents being gath 

Mays, de dad no Rule ta go by, bat to foltow thoſe jwhi 

went upon the molt tall Reaſons; and here it being agree 

on all Hands, that the Wlaintiff Feltows/had only'one Half of 

the Monty, and that by the Conſent ot the Defendant 

Mitchel, and there being no Collufion, he thought it very 

hard, that a Truſtee, who-a#edhoneſity, ſhould be charged fo2 | : 
moe than he actually recrived, and ought not to be charged 

with the Keceipts ot his Co⸗Cruſtee; and thereupon de⸗ 

creed, .that upon Payment of his 10001. and Intereſt, he 

ſhould be diſcharged, and not anſwerable-fo2 what was te⸗ 


ceived dy Owen, | 


Perſonal Eſtate was deviſed to A. and in caſe ſhe died Lord Keeper. 
LL without Iflue, then to B. Refolved, that the Deviſe**roul 
over to B. is void, and the whole vecreed to 4. ac. 


Ante Caſe 
4. 280. 
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1 ſeiſed of an Eftate in Fee, makes a Leaſe 
ko soo Pears in Truſt fo2 herſelf, her Executozs 
and Adminiſtratoꝛs; and being afterwards upon a - 

_ *- Treaty of Marriage, ſhe and her Truſtees aſügn 
this Term in Truſt fo2 the pusband fo2 Life, and after 


his Deceaſe in Truſt fo2 her Life, and afterwards in 
Truſt fo2 their Childꝛen. The Þusband dies, and the Mike 


ſurviving, and having no Iſſue by her firſt Þugband, mar- 
ries a ſecond Husband, and dies: And the Queſtion was be⸗ 
tween the ſecond Husband and the Heir of the Mike, who 


' hould have this Term? 


Fo? the husband it was inſiſfed, That this was an ab- 


rated Term carved out of the Inheritance, and declared to 
be in Truſt fo2 the Wife, her Executoꝛs and Adminiftratozs, 


and ſo when the Limitattons in the Marriage Settlement 
were ſpent, it ought to go to the Executo2 oꝛ Adminiſtratoz 


ok the Mike, and that the ſecond Pusband being Adminiſtra⸗ 


-- .to2 to the Mike ought to have it. 


But per Cur. This Term, in the Creation ok it, was a 


Term attendant upon the Inheritance; fo whenever a Man 
is Dwhper of the Inheritance, and 1 intitled fothe Truſt ot a 
Term of the ſame Eſtate, t e Term will be attendant upon 


the — unleſs! it 2 ot Nite limited; and in this 
— Caſe, 


tne 
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Cale. 5 the Þusband and Wife are dead without aue, 

all the Limitations in the Marriage Settlement are anſwer- 

ed, and the Reſidue ol the Term ſhall be attendant upon the 

Inheritance: And he laid, in this Caſe it may in ſome Senſe 

be laid, that Xquitas ſequitur Legem; fo2 at Law, if a Term 

und the Inheritance come into one Hand, the Term is 

merged, and the Eſtate goes to the Heir ; ſo in Equity it is 

in the Nature of a Merger, fo! the Truſt ok the Term will 1 75 

kollow the Inheritance: And he laid there was no Difference 

between this Cale and that of Hole and Holt; fog there aa 
Man having a long Leaſe bought the Inheritance in the = racks 5 
Name of Truſtees, it was held that this Term was atten- aa , 

pant upon the Jnherttance, altho there was no Declaration . S. 
of it. And another Caſe of Percival and Zouch was cited to / = AD, ant. 

the ſame Purpoſe: Indeed when a Term was limited to, 2 

raiſe 50001. fo a Daughter, and after the Inheritance de⸗ - 1 8 

ſcended to her, and ſhe made her Mill, and diſpoſed of the 

Poztion during her Infancy, it was there held this wag'good 

enough; and that che being Owner of the Inheritance 

and the Term, and having a Power to diſpoſe of the Term 

during her Infancy, but not ok the Inheritance; it was in 

this Caſe held, that the Deviſe was good, and that fo2 this 

Purpoſe it Gould be looked upon as a Term abſtratted from 


the Inheritance. And ſo 2 was "Wy in 7-05 Cale of Thomas Ante Caſs 
and Kemiſh. : ee 


. John Wolltenh Im We us Wr og 


: T* E Plaintiff having bozrowed 100 1. of the Defen- EE OY 
1 dant's Teſtatoꝛ upon Bond, which was pꝛocured by 
Williams, a Scrivener in the Old Bally; when the Bond was eee a 
ſealed, it was delivered to the Obligee : The Plaintiff paid Ante ca& 
ſeveral Pears Intereſt to Williams the Scrivener, and 50 . 287, 317. 
Part of the pꝛincipal Money, which the Scrivener paid ts 
the Dbligee, but the laſt 501. of the pꝛincipal Boney being 
paid to the Scribener, he bꝛoke befo2e he paid it to the Obli⸗ 
gee; and the Queſtion was, Whether Sir Jo. W. the Plain- 
tilt was to loſe the Money, oꝛ the Obligee? And the Maſter 
ok the Rolls ſaid, that it was the conſfant Rule of this 
Court, that if the Party, to whom the Security was made, 
truſted his Security in the Hands of the Scrivener, that 
Payment to the Scrivener was good Payment, but if he 
took the Security into his own Keeping, Payment to the 
Scrivener would not be good Payment, unleſs it could be 


4E a pobed 


(359. 


" 
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p20ved that the Scribener had Authozity from the Party to 
receive it: And altho' in this Caſe the Scrivener had receiv: 
ed the Intereſt and Part of the Pzincipal, and paid it to the 
Obligee, pet that did not imply that he had any Authozity to 
receive it; but as long as he pald it over, all was well, and 
any one elſe might have carried to the Party as well as he, 
and the Plaintiff not pzobing that the Scrivener had any Au- 

 thozity from the Obligee to receive, he was fozced to pay 
the laſt 50 l. again, altho* the Maſter of the Rolls declared 
that he thought it a very hard Caſe. | 


At the Rolls. I was held, that of equitable Securities, that which is 
Equitable'Se- 1 ꝑʒioʒ in Timeſhall have the Pꝛeterence; as where there is 


coreoxnich q firſt, econd and third Moztgage, the ſecond Boztgage ſhall 
F bade the Pteference of the third, ik they are bzought all 
defoze the Court, but if the laſt Moztgagee get the legal 
Eſtate defoze any Bill p2eferred, that will dave the Pꝛe⸗ 

. 2 7075 of all the pztoz Moꝛtgages which have not the legal 
| But that which made the Difficulty in this Caſe was, that 
the firſt Moztgagee, when the third Moztgagee lent his Yo: 
nep, had declared that he would, after the Payment of his 
own Money, ſtand ſeiſed of the moztgaged Eſtate in Truſt fo2 
ſeturing his D de pad not done to the ſecond 
Moztgagee : And the Autefffon was, Whether this had not 

put the third Boztgagee in a better Condition than the ſe- 
cond: And of this Point the Matter of the Rolls took 
Time to conſider, dut ſeemed to be of Opinion that this 
would not alter the Caſe, becauſe the firſt Moztgagee had 
nothing to do with the Eſtate, after dis own Money ſatis- 
led; but ifhe had joined with the Boztgago? in transferring 
the Po2tgage fo? ſecuring his own Boney, and the Money 

_ of the third Poztgagee, this would have altered the Caſe. 


DE 


Tenn Paſch. 


1706. 


In Curia Cancellariæ. 


Si Charles Orby verſus Dom. Moone. 


_ Eſtate limited his Eſtate to the Low Brandon Cn 
fo2 Life, Remainder to Firz-Gerrard, his pounger 


ſees, upon Truft by Boatgage 92 Sale to raiſe 12000 l. viz. 


Gerrard, Remainder to his own Right Þeirs, with a Power 
to the Low Brandon and Fitz-Gerrard, when in Poſſeſſion, to let 


prog: of Lands uſually let at the antient and accuſtom- 


2 Lon Macklesfield deviſed all his Eſtate, Real and 

Perſonal, to the Led Moone,. and made him Executoz. 
Fitz · Gerrard upon his Death-Bed made a Leaſe, being 

in PoſſeRon, to-Truffees of ali his Manoꝛs, Befſuages, 


viſe, rendzing therefoze fo2 the Lands uſually let the alu 
and accuſfomed-Reuts, and fo2 the other Lands, the beſt 
impꝛoved Rents that could be got -fo2 the ſame. The 

Lo Brandon being dead, Fitz-Gerrard was in Poſſeſſion of 
the Eſtate fo2 ſome Time. Pere aroſe thee Quettions. 


it 


Pother fo2 Life, and limited a Term to Tru- 
gooo l. fo2 the Low Brandon Gerrard, and 4000 l. fo2 Firz- 


e Rents, and of other Lands at the beſt improved. 


Lands and Tenements, which he had any Power to de⸗ 


(361) 
* E Earl of Macclesfield by a- Settlement of his Lord Keeper, 


* 
Ch. J. Trevor. 
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VO OE TOs ang” 


- +& Aue Duettion, Whether the Exetutoꝛ of- Nis Gerrard 
ſhould: have any Interetk foz the 40001. bekoꝛe the Boney | 
was ratſed by Moꝛtgage 0) Sale? 

In that they all agreed that 1 ought to have Intereſt 
from the Time the Money became payable, and this 
Term Fo2 raiſing ft was in the Nature of a Moztgage 


07 Security ko id; bit foz the Time Fitz. Getrard was 


ol the Profits: 


in Poſſeſſion ok the Effate;no Inter elt was ta be paid. fo 
tw-df-the Eftte were m lieu of tt. 

It was likewiſe agreed, that the Leaſes of the Lands, 
reſerving the imp2zoved Rents, in general Terms, were 
void fo2 the Incertainty, and köz the Difficulty it put up: 
on the Remainder Wan, of recovering his Rent, becauſe 


be could not tell hat Sum to bzing his Aon koz. 


But the anly Queſtion was; Whether- tuch a Leaſe 


- would be good koz the Lands uſually letten, reſerving 


Go 


* 


* 
* 


Power con- 
ſtrued benefi- 


Vime when the Power was crei 
"=. ” antient and atcuſtomed Rent, alths” -fozmerly it had been 
* otherwiſe; fo? althd*- that is noe*the-mott -antient Rent. 


the antient and accuſtomed Rents in general Terms, 
without mentioning anp particular Sum in the-Reſervati- 
on ? And here they differed in Opinions. Holt argued 
that thoſe Leaſes were good, and purſuant to the Power, 
fo id certum eſt quod certum ed and altho' no par: 
ticular” Sum waß reſerved, pet khat might eaſily be al⸗ 
certained ; fo2 he held that ſuch Rent as 19 reſerved. at the 
, onld-be Deemed: the 


vet it map properly enough be ſald to be the antient Rent; 
in reſpeck to Leaſes which: ould be afterwarys made pur- 
ſuant to the Power: And he ſaid he did not ſee any Realon 
- why it ould not be good by ufing fuch general Wows 
in the Reſervation, as it was in creating the Power . 
koꝛ there the Power was in general-Wows, vis. reſerving the 
antient and accuſtomed Rent ·; and he cited the Abbot of Strata 
Marcella s Caſe, where the King granted tot, tanta & ta- 
la *Ptivilegia, &c. us had been injoped, &c. and it was held 
that it was a good Oꝛant; and he cited 8 Co. Whitlock's g 
Cate, 6 Co. Sit John Molin's. Taſe, Hard, Rep. 325. 5.Co. 
5. Wirdbam's Cale, 5 Co. 18: And he-ſatd the Execution 
of a Power ought to be taken beneficially, and therefoze 
ſuch Confttuttions' have been alwaps made as to make it 
effettnal. -'67 Co. 6. Sir Edward Cleres g Cale. Hob: 302 
Keb. verſus: Lee, 10 Co 143. here a Covenant to ſtand 
ſeiſed was conſtrued good Revocation in Purtuaner of a 
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"Low Keeper and Trevor argued econtra, that this was 1 


not a good Leaſe, fo2 that this being a Power volunta⸗ 
rilp created ought to be conſtrued ſtricly, and if ft be not 
good at Law, it ſhall not be aided in Equity. 2 
They agreed this Reſervation would have been good 
between the Parties themſclves to the Leaſe ; but the 
- Queſtion was, TWhether tis would be good againſt the 
Remainder Pan? And poſſibly it might be good if ſich 
a Leaſe was made by a Tenant fn Fee, ſo as to bind the 
Weir; but he, that aas by Girtue of a Power, ought 
ſtritly to obſerve all Circumſtances, and fo2 that they 
' cited Montjoy's Caſe 5 Co. [Sed ſemble a moy, that ſome 
Opinions there are not Law now. 
In Conſirution of Deeds, the Intent of the Parties 
ought to be conſidered, and there is no Doubt-but he that 
created the Power intended the Remainder Ban ſhould be 
in as godd a Condition to recover. the Rent as anp other 
befoze him; fo2 this will put great Difficulties upon the 
Remafnder Yan in Caſe he be put to bzing an Action fo2 
the Rent; fo2 if he miſtakes the antient Rent ever ſo lit⸗ 
tle, the Tenant may fence with him, and ſew that ſome 
other Rent was the antient Rent, and be in no Danger 
ok avoiding his Leaſe. Whereas if a certain Rent had 
been reſerved, the Tenant could not controvert that without 
avoiding his own Leaſe; fo? if it were not the antient 
Rent, his Leaſe was void; and it can never be pzeſumed 
that he would endeavour to avoid his own Leaſe; and 
the Rent ought to be the ſame not only in Quantity, 
but of the fame Quality, and recoverable by the ſame 
Remedy. And the Erecution of a Power ought not to be 
in the Mozds of creating the Power; fo2 ſuppoſe the 
Power had direfev the Leaſes to be made under the 
ſame Covenants, ſure if would not have been good tv 
make a Leaſe generally, ſaying under the ſame Covenants, 
without inſerting any Covenant; oz ſuppoſe the ſame had 
been upon an Alternative, reſcrving one oz the other of twa 
Things, it could not have been a good Execution of it; 
to have reſerved it ſo in the Leaſe, but it muſt have been 
reduced to one of them; and as to the Caſe of Leviſton and 
Piggor, which was cited by the other Side, where a Leaſe 
was made, referving 20s. per Ann. they agreed that was 
good enough, becauſe there by Admeaſurement it was re- 
duced to a Pathematical Certainty; and on this Side 
were cited 1 Cro. 340. Owen verſus Ap-Rice, Winter's 
Caſe, Dyer, 5 Co. Knight's Caſe. | 
Decreed that the Leaſes were void. 
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CASES in CHANCERY. 


. 
p et 


a PUT | 


A th | Account. 
Abatement and Revivoz. An Account ſtated is a good Plea 


N a Bill of Revivorall Thin 


ing to the former Decree, 
which do not extinguiſh the 
A Defendant was examined on In- 
terrogatories to clear his Con- 
tempt of a Subpcena to revive a 
r 


* 


cannot maintain a Bill of Re- 
_ 132 


Error not aſſignable to a Decree 


«1 
are to be performed ator | 


128 
A Plaintiff who is a Purchaſor 


to a Bill for Account, unleſs par- 
ticular Miſtakes in that Account 
be charged in the Bill, Page 
3 | n 
A Man on an Account may diſ- 
charge himſelf on his own Oath 
for Sums not excecding 40. 136 
A note to a Bearer ſhall be as Mo- 
ney to the Bearer, and no Account 
between him who gives the 
Note ſhall affect the Bearer, 258 
Monies paid on Account ſhall be 
applied firſt to ſink that which 
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in Natrue of a Plea of Abate- 
ment, | 170 


+ carries Intereſt. 2861 
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111 


A Ld 


Advowfon, - 
brought by an Executor 


On a Bill 


(whoſe Teſtator had mortgaged. 


the next Avoidance, being Im- 
propriator of a Parſonage) to 
redeem, and upon a Demurrer 
held he ſhould not redeem, the 
Advowſon being in that Plight 
it cannot be transferred in Law, 
Pape 87 


Afﬀidavits. 
To a Bill alledging any Thing in 
order to intitle a Court of Equity 
to a Juriſdiction, Aſfidavit muſt 
be annexed to the Bill of the 
'Truth thercof, as if a Bond be 


loſt; for there it is the Loſs of 


the Bond which gives the Court 
of Equity Juriſdiction; but no 
Affidavit neceſſary on a Bill for 
Diſcovery of Writings, 71 
This Difference wat taken, where 
a Bill is brought to diſcover a 
Deed, there an Affidavit is not 
neceſſary ; but where Relief is 
fought by the Deed, there an Afti- 
davit is neceſſary. 


nants. 


A Parol Agreement, and 20 J. paid 
for the Sale of a Houſe, decreed. 


without farther Proof, 128 
An Agreement entered into be- 
tween Husband and Wife before 


Mai riage, extinguiſh'd by the 
147 


Marriage, 
If a Purchaſor, after Articles before 
or at the executing the Convey- 
ance, have Notice, it ſhall af. 
fect him,  tbid. 
If 4. covenant by Articles to con- 
vey Lands, but do not covenant 


the Principal Matters, &c. 


'< 
| 


| 
| ; 


If 


If 


: 


A 
£ 


| 


| 


If 


wiſe, 0 
An Anſwer was amended, no 


for his Heirs, yet the Heir mall 

be bound. Page 199 
an Agreement made, and ſigu d 
by one Party, Equity will in- 
force the Agreement; but where 
no Action will lie to recover Da- 
mages, Equity will not execute 
a Specifick Agreement, and make 
good an Agreement which is not 
ſo by Law, 0 117 
a Marriage Agreement be ſo ill 
worded, no Action at Law will 
lie for the Breach of it; Equity 
will decree a Perfotmance ac- 
cording to the Intent, 246 
Parol Agreement, if well proved, 
will be carried into Execution 
in Equity, being out of the Sta- 
tute of Frauds, 268, 285 


Where there is no Agreement, or 


any Thing to declare a Truſt, 
Equity will not imply it, 281 


Amendments, 


Held that an Original ma / be a- 


mended on a Writ of Error 
brought to reverſe a Judgment 
given in Formedon of Lands, 
where a Fine was levied twenty 
Years before, if the Formedon 


| was brought within. five Years 


after the Fine levied, 'not other- 
39 
Re- 


plication being filed, vj. 


anſwers, Pleas, and Demurrers. 
Holden on Demurrer that a Coun- 


ſel ſhall not be bound to anſwer 
as to any Thing he knoweth in 
a . Cauſe as Counſel, but hall 
anſwer Things not come to his 
Knowledge as a Counſel, 5 
a Defendant be brought into 
Court three Times, rcfuſe to 

anſwer 


= Table of obo Principal Martert 


. 


anſwer the Bill, the Bill Thall 
be taken pro Confelſo, Page 27 
A Purchaſor on a valuable Con- 
ſideration may ſet forth the Con- 
ſideration, and plead the Purchaſo 
to a Bill brought for Diſcovery 
of Writings, 43 
An Account ſtated is a good Plea 
to a Bill for an Account, ualeſs 
particular Miſtakes in the Ac- 
count be charged in the Bill, 62, 


183 c 


To a Bill to diſcover Writings in 
| Defendant's Cuſtody, Defendant 


pleaded a Purchaſe without No- 
tice of Plaintiff's Title; and 
this Difference was taken; where 
Plaintiff hath a Title in Law, 
tho 


but otherwiſe it is if Plaintiff | 


hath only a Title in Equity, 84 
Held on a Demurrer, that a De- 
fendant ſhall not et forth his 
own Forfeiture, WET; 1 
Plea of Outlawry may be 1 
Oath ; likewiſe a Plea of Pri- 


vilege, as of the Privilege of | 


Oxford, or the like, 143 


Where no Proof of either Side, 


Defendant's Anſwer muſt be be- 
lieved, 146 
To a Bill for 'an Account of Pro- 
fits of. Lands in Cheſhire, De- 
fendant pleaded where the Lands 
Jay, and that helived in Cheſhire, | 
not within the Juriſdiction of 


the Court; over- ruled, but ſaid 


the Plea was allowable where | 
the Parties dwelt there, and for 
Lands lying there, 159 

An Anſwer was amended, no Re- 
plication being filed, 


Defendant did purchaſe 
without Notice, he muſt diſcover, 


A. 


—þ 


A Demurrer held good to an origi- 
nal Bill brought to explain a 
_ Decree, 179 
No Demurrer lies to a Subpcœena, 
being no Record, Page 180 
A Demurrer allowed to a Bill 
brought againſt Plaintiff, who 
was ſuppoſed. to have ſomo of 
the Deceaſed's Effects in his 
Hands, becauſe there was no 
Executor or Adminiſtrator Par- 
ty; for if none adminiſter, Plain- 
tif as Creditor may, 188 


Alignments and Pꝛibity. 


An Aſſignment by a Widow of a 
Torm of Years in Truſt for her- 
ſelf and Child, juſt before her 
ſecond Marriage, without the 
Privity of her ſecond Husband, 


held good; but a Power re- 


| ſerved therein to diſpoſe of the 


Remainder of the ſaid Term 
after the Deceaſe of herſelf and 
Child, held void — becauſe 
| ſuch Remainder not being diſ- 
poſed by her before. Marriage, 
veſted in the Husband. 92 
An Aſſignment of a Choſe in Ac- 
tion not protected in Equity, 
unleſs for ſome Debt to the Aſ- 
ſignee, 145 
Plaintiff having got a Judgment 
for 500 , againſt Defendant for 
Familiarit 9 with his Wife, De- 
fendant aſſigned over all bis FE. 
ſtate in Truſt for Creditors; and 
held good againſt the Judgment, 
236 
A Reader of a Tom is "a 
_ aſſignable Intereſt, 238 


1473} 


Soi is a Remainder of- a Term on 4 
, | 


251 


B Ba- 


__ contained in the Caſes in Chancery, 
J... 6 poſing the Term in Truſt for the 
J Wife's Jointure Page 79 


8 Held the Husband has no Power 
Baron and fem. | to charge the Truſt- Term of 
1 . his Wife alligned by her before 
F a Wife before Marriage with | Marriage for her own Benefit, 
L Husband's Privity conveys a a „C 
Term in Truſt for herſelf and | An Agreement entered into be- 
Children by former Marriage, | tween Husband and Wife before 
it is out of the Husband's Power | Marriage, void b Marriage, 
to diſpoſe of the Intereſt of the] © 1 
Wife; nor if the Wife ſhould | The Husband cannot ſue in his own 
join would it avail ; but if a | Name for a Legacy left his Wife 
f Wife ſecretly before Marriage while Covert, " 3 FOO 
convey a Term in Truſt for her- | A Leaſe per Baron and Feme of 
ſelf, it ſhall be in the Power of | the Wife's Reverſion (who had, 
the Husband, Page 29 | while a Feme, created a Power 
A Limitation to Husband and i to make Leaſes for 21 Years) to 
Wife, with Remainder to the | commence after Death of Te- 
_ Heirs of the Body of the Wife, | nant for Life, not good, 168 
| ſhe hath the Diſpoſition of the | Where a Feme Covert has Power 
Term 6562 by a Will to ſell Lands, a Sale 
If a Man marrieth a Woman who | by her to the Husband was good; 
is the Truſtee of a Term, the | and held there was a Difference 
Truſt will not ſurvive to the between a nude Power and a 
Husband, but ſhall go to the | Power flowing from an Intereſt, 
%%% Vc ( i bid. 
the Wife,  '#bid. | Where Baron and Feme have a 
If a Wife during her Husband's | Decree in Feme's Right, and 
Life make a Will, tho the Huſ- Baron dies, the Feme and not 


band promiſed to perform it, or | the Executor ſhall have the Be- 
gave Leave to make it, or after | ' neft, 13772 
her Death aſſented to it, or be- Where a Wife receives Money for 
ing made Executor, proved the | her Husband, if ſhe uſually re- 
ſame, yet he is not bound there- | ceives, it ſhall bind the Husband, 
by unigk he agreed in. Writing | OHETN CS 
before Marriage thereto, 70 If a Man in Conſideration. of a 
If a Woman, poſſeſſed of the Truſt | Portion give Bond to a Woman, 
of a Term of Years, ,conveys it | whom he after marries, to leave 
in Truſt for herſelf, and after her 100 J. per Ann. for her Life, 
- marries, the Husband ſhall have | tho' the Bond be void by Mar- 
the "Truſt of the Term, and | riage, Equity will oblige the 
ſhall not be barred thereby, un- © Husband to perform the Agree- 
leſs the Husband before Mar- ment, and give Bond to Truſtees 
riage be made a Party to the diſ- for that 2 and ſhe may 
N — — 4 Lr 
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War NY a Bill by Truſtces or 
next Friend, Page 205 
If the Wife trades by the Huſ- 
band's Permiſſion, he ſhall be | 
liable to Debts contracted in her 
Trade; and if a Wife cxecutes 
S Bond in Preſence of her Huſ- 
| band, and he doth not oppoſe, | 
it ſhall bind him, 215 
Bonds due to the Wife, or other 
Choſes in Action, go to the 
| Wife, and not to the Executor 


or Adminiſtrator; for tho the! 


AHusband had Power to alicne or 


diſpoſe of them, if he doth not, 
| this ſurvive to the Wife; but 
ik the Husband ſurvives, he ſhall | 


not have them without taking 


Adminiſtration to his Wife, and 


ik the Husband aſſigns a Bond 
due to the Wife, this ſhall 
not bind the Wife if ſhe ſurvive, 


241 | 


Twelve hundred Pounds, Part of 
the Wife's Fortune, remain un- 


4 


don after the Husband's Death, 


who had covenanted to ſettle | 


2240 J. per Ann. on the Wife for 


Life; the Queſtion was, as ſuch | 


i Fettlement had not been made, 
the 1200 J. ſnould go to the 
Wife as a Choſe in Action, and 
to belong to the Wife 252 

Where Monies which come in 
Right of the Wife furvive.to the 
Wife, yet if they have been un- 
der Conſideration, and a Join- 
ture made equal to. ſuch Por- 

| tion, ſuch Choſes in Action be- 


long to the Executor and not to 


the Wife, 282 


Though A Husband by Law can- | 
charged with his | 


not be 
Wife's Debts a ter her Death, 
5 


received in the Chamber of Lo- | 


= if ſhe brought a compe: 
tent Fortune, r will oblige, 
Page 231 


mr 1 


Sill 


On a Bill againſt the Heir of a 
Mortgagee to redecm, and the 
Exccutor or Adminiſtrator not 
| being made à Party, on that Ex- 
ception taken, the Court would 

not proceed, . - FW 

To a Bill alledging any Thing in 
order to intitle a Court of Equi- 


ty to a Juriſdiction, Affidavit muſt 


be annexed to the Bill of the 
Truth thereof; as if a Bond be 
loſt, there the Loſs of the Bond 
gives the Court of Equity Ju- 
riſdiction; but no Affidavit ne- 
ceſſary on à Bill for Diſcovery 
of Writings - 71 
Where a Defendant ſtands out all 
Proceſs of Contempt, the Bill 
| ſhall not be taken pro Confeſſo ; 
but if he apy cars, and then ſtands 
out, it ſhall, W » 
A Bill on a Bond miſt be againft 
all the Obligors, . ,* | ibid. 
A Bill 'of Review weuld not lie, 
© becauſe. the Executor was no 
Party to the former Decree, 149 
A Bill of Review granted, on gi- 
ving BO ood Security, 172 
A Bill of Review not to be grant- 
cd for a Matter which might 
have been made uſe of i in the 
ut 17, 187 
On a Bill of Review, where the 
| former Decree is reverſed, De- 
fendant ſhall not pay Damage 
for the Money decreed, 181 
A Bill of Review only lies for him 
againſt whom the Bill of Dil- 
_ miſſion is, BVA 183 


Bonds 


—__— — 


contained: in the Caſes ; in ; Chancery. 


Bonds and "ROMA : 
A Bond given for paſſing Recovery, | 


which was afterwards paſſed, no | 
Protection againſt other Incum- 


bran Ces, 


good pro quadringentis, 


after the Subpæna, and before a 
Decree for Payment of Bond- 


Debts, ſhall have Feine | 


if Heirs be not mentioned in a 


Bond, Equity will not charge 
the Heir, | thbid. 


If an Obligee al the Obligor | 


Executor in Truſt for his Chil- | 


dren, this ſhall not be in Equity | 
an Extinguiſhment of the Debt, | 


512 

On a Bill to be relieved againſta| 
Bond of 600 l. where only 100 I. 
was paid, decreed to remain a 
Security only for tho ro. and 
63 
A Woman having 1500 piven by |. 
her Brother before Marriage, 
gives him a Bond privately to- 


Intereſt, 


repay it; the Husband being 


dead without Iſſue, Defendant 


ſued her at Law, and on her 


Bill to be relieved, decreed the | 


Bond ſhould be delivered up, 
and ſhe, tho a Party to the 

Fraud, was relieved, 101 
On a Bill praying that Bond- Debts 
due to the Wife before Mar- 


riage might be — 1 in Pay- 


ment of her Husband's Debts, | 
held that the Bonds not being 
altered, the Law reſerves the 


Right in the Wife, and were 
not Ace: vic hoy in Law or E- 


Page 1 
A Bond in quadraginta Libr. held | 
A Judgment obtained on a Bond | 


quity of the Husband, *. the 
Bill diſmiſſed, Page 102 


A Bill on a Bond muſt be pain 
all the Obligors, 127 
A Debtor on Bond and ſimple Con- 
tracts aſſigns Land to pay his 
Creditors; held the Creditors 
ſhould be paid in Proportion, 
and not Bonds firſt, 175 
If a Scrivener be truſted with a 
Bond, and the Obligor pay the 
Money and take up the Bond, 
the Obligee ſhall have no Re- 
medy againſt the Obligor, but 
only againſt the Scrivener, 21 
A Bond given for Money fraudu- 
lently won at Gaming decreed 
to be delivered u, 223 
A Bond being given to pay 900 /. 
to a Daughter, if there be no 
Son living at Obligor's Death, 
the Wife was enſeint of a Son 
at the Obligor's Death ; decreed 
the Daughter not to have =o 
900 J. 4: $224 
Bonds due to à Wife. See Baron 


25 
Charity. 


E a Man deviſe a Sum 'of Mo- 

ney to ſuch charitable Uſes as 
| he ſhall by a Codicil appoint, 
and e no Codicil, it mali 
es e as the Court mall di- 


262 


Segel and Limitations. 
A Che for Payment of a Le- 


cy under For iture of an E- 
FT: 85 and a Deviſe over of that 


Find. in Caſe of Non-payment, 
tho 


2. 


Held that a Condition not to mar- 
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Table of the Principal Matter? 


* 
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tho in Law the Eſtate be for. 


feited in Caſe of Nonpayment, 


and tho' a Deviſe over, yet in 


Equity this ſhall be held only 


as a Mortgage or Security for 
Payment of the Legacy; and 
tbe Legatec being paid his Le- 
gacy, with all Coſts and Da- 


mages, the Perſon to whom it 
was conditionally given ſhall en- 


joy the Eſtate, > ALÞ 


A Perſon cannot inforce Execu- | 


tion of an Agreement on a 
Condition precedent on his Part 


to be performed, unleſs he hath | 


performed the. Condition prece- 


dient; may in Equity inforce the | - | 
Execution of the Agreement al- | Daughter after her Age of 16, 


and ſhe have Iſſue, then Plaintiff 


tho' the Condition was not er 
a 


x” ä 4 


held that the Condition was 
only in Terrorem, and the whole 
Portion deereed to be paid, Page 
SDS bn, 119 
Held that the Limitation of a Terni 
to Divetſe in Remainder one 
after another, if thoſe Perſons 
were in Being and paiticularly 
named, could not tend to a Per- 
petuity, and might declare the 
Truſt of a -Poffibility in Re- 
n 166 
An Eſtate was limited, on a Mar- 
riage Settlement of a Daughter, 
to the Father for Life; Remain- 
der to Truſtees, in Truſt that 
if Plaintiff ſhould marry his 


formed, it not being the Default to have an Eſtate for Life; the 
of the Iſſue that the Condition! Marriage was had after 16, but 


A Legacy on a Condition to 


36 | 


no lſſue; Queſtion was, if Plain- 
tiff had an Eſtate for Life 2 Held 


performed ſhall be taken only | he had, but reverſed in the Houſe 


1 Terrorem, unleſs ſuch Lega- | 


c 


cy be deviſed over on Breach, of | A Limitation of a Fee upon a Fee 


the Condition; but if no Deviſe | 


is void in its Creation, tho a 


over, the Party ſhall have the] Fee may ariſe upon a Fee up- 


Legacy notwithſtanding the 


on a Contingency; but that muſt 


Breach of the Condition, 41 | be a Contingency which may 


| | happen in one Life, 218 


ry without another's Conſent is | A Limitation to a Father for 70 


void ; and where 0; Portio | 18 
deviſed to 4 Daughter, payable 
at 25, or Marriage, firſt happen. 
ing; provided ſuch Marriage be 
Had after 16, and with Conſent 
of J. but "otherwiſe to have 
only Half that Portion, and Te- 
| Gator deviſes the Reſidue of his 

Perſonal Eſtate to Truſtees, for 


the Benefit of his Children, the 
- [Legatees ; the Daughter mar- 
ried otherwiſe, *yet on a Bill | 
_ ,"brought* for the whole Portion, | 


Tears, then to Truſtces for 500 
.. Years. to, particular Uſes, and 
after the Death of the Father, 
Limitation to the firſt Son is void, 
CO ao rt <ige ' 231 


* Contrihution.and. Average. 

Three being bound in a Bond, one 
Principal, the others Sureties, 
a fourth beeame bound, that if 
the other threœe did not pay he 


2 
* 414 5 


| Sureties paid the Monics, and 
| pre- 


* 
* | L „ 
* =» * 


+a indd in 2 Caſes r 

© prefared chi, aan en ef 40d ee Ley, by 

-a th to e it was r B. e 8 7 
. alledged be was only, a..s pple- Where a a rchaſts a 


{in mental Seel 4 be Gould] ny Copyhold for three — and 


* contri ute, Ra 97 || 
An Apportionment of Rent denied] 
whore, the Fand was, worth the 


MODA L - 174]. 
S in, Mort |. 


- May Tn two 1 hrs ; "Ji 
muſt Tenant for Life and Re- 
mainder Man in ſame Degree, 
| 2 10 | 


- Copyhold,” , 

A FO to ne . 5 
00 for a valuable, .Confidera- | 
„if the Copyholder, dieth, 
85 all bind the Heir; but if a 
52 Conybolder g his, Copy- 

hold, unleſs for Payment of 
Debts, the Heir wa L not be 

compellable to make good tho 
Deviſe 

A Widow ſhall not have Hoefer 

a Copyhold Eſtate, where her 


Hasband was only Truſtee 71 


on Poſſeſſion of a Copy hold for 
45 Years, a perpetual InjunRion | 
was decreed, becauſe. it might 
be preſumed that, the Surrender 
night be loſt, 106 
Where a; hold is deviſed, and 
no 0 er to ws a "a as 
WY uity will ſapply. the 
. 05 8 e be 
3 a . e Portion, but will 
not do it in all Caſes, 115 
Tenants for Life of a Copybold | 
_ ſell their Eſtate to A. and ſur- 
render to the Lord that he might 
admit 4. the Copybolder in Re- 


*/ 7 \ 


_ verſion * brings Ejetment, | f 


4A 


b 


puts in his own Life with;two 
others to hold eo rig 17750 
cording to the Cuſtom q 

e if the firſt T Fa 


- th 8. @ = Money, the. 55 


bee only Truſtees for him, and 
e may in Equity diſpoſo of the 
Eſtate unleſs it thall ae 


1196 . 9423 


appear 
A Copybolder not Aer againſt 


Forfeiture for cuttin Timber, 
7 a voluntary Wale, ind di- 
. res Qed an Iſſue, vs. 


Creditoz and Debto)."'/ 4 
A Tl deviſed Lands'to his ] 
cutors for Payment of Debts, 
da in the firſt Place to an 
nuity. of 50.4 to bis Wife 
-Decreed the Debts ſhould hav 
9 the Pref erence, . 
Hake in Bonds and Simple de 
2 . tract aſſigns Land in Truſt to pay 
115 Debts: Held to be paid in 
N and not Bonds firſt; 
Legatee to have equal Pro- 


1 


bee pro Rata, o 


udgments, 175 


Any Perſon who has | got Teſtator 5 


Effects is liable for Debts and 
Legacies, ndr 
Several Creditors brought a Bill 
to be paid out of Teſt Wk real. 
' Eſtate, and pending the Suit 
other Creditors got Judgments : 
Decreed * ſhould all be paid 


254 

Wie the „ Eſtate is not 
ſufficient to pay Debts and Le- 
gacies, Creditors on real Secu- 
rities ſhall come in on the Real 


4 H 'Eft ate, 


otherwiſe. of 


- 
x 
— — ! —rC————— — 


A 1. Principal een 


it, bur the Executor of the 
Vite, becauſe. it is a Chofe. i 
At , Mi 04 
e Tru of 4 Teim to e 
e Inheritance, tho veſted in a 
Freemim, Mall not be ſubject 1. 
e atom of Lbndon, 66 
xl viſe to i Paugt er of u cer-- 
K "tain ind, und. e Reſidue to 
he” rother'; the Qi was, 
Whether that Sum ould be in 
full of her cuſtomary Part, ot 
"whether fie ond alfo' have 
. her cuſtottiary Patt: And it was 


— — — — 
„Edit end ide F. A ml . Lk und: Her exitot 5 Part, 
© hg" pa out ks f , FLING of Nee ez 
8 281 win 19910 were) JP 505 entire in 
Mat! Gal udt, by e 5 Bar d nat Fake mall 
AIG vel all FE be b — Pour N Hudtun id. 
. 0 III app6 defeat hi Cre- The cuffom̃a mary pan tiging to 
oy 8 * in e a” Citizen 
here Lp bas ate devifed För ay-| df. London 0 melee Fo 
4 We Debts,” which have no] not within tho Statute 6 Dil 
W's 1d bn Land, ble Debts Thall | duties, 1 „ 
ee nne ebenen ach e 
hi e thovfitid Pomds beg t of TM de ped _ 
* be. $ apiſed, by Settlement, 175 e e e eee Her) 
1 More to Tuch Uſes" 1 ' 2 l "Decree. Dini 
b Win mond appoin „Wh ho. 
pointed the fame to his Daugh- Wia there is. g Remedy at 
er: Held the laſt 3000 f. to be for one Thing in a 
dene liable t to Greditors Bill, mixed with other Things 
WR F. „r * only bf rl ee ity, rol 
its l bY) 255 drk aity w1 ne thew e 
Site et London's feen 
" thei by A Freeman bf »[A - erin may be ch 
doh to one of s Children all] in . Erchee uer for a 
not bär that _ of a . * 5 RO the Court 
Share, unleſs it "hath Authority to its Derrees 
h eee f eee 95 
fpch euſtottiary Shars, © 8 Decree in Equity „er a erte 
it the Widow i t & weder ku BY Sum is equal bo a Judgment at 
ſtoſnaty Part die, the' Ewetrutor Law, and to be paid par Paſſs 
of the Husband mall not dare tberewir; but if the Decree be 


7 4 ort an Account, it ſhall 
not be held equal to a Judg- 
8 went ar Law "Wir certain Sum, 


10 
An Infant; Citi GE Dae K 
teverfpple; a Dectes by Con- 


Tent For a Leaſe, or other per- 
ſonal Ts, hall bind 1 7 


chhaſbts, 
A Decree, for! a Ligaty & hot plead 


153 
"aſlign bie t a Deetee 
F a W 


r 
Tl 


ment, 


| bad eicarly he We have ber 10 Deminrer bee 10 


oat Orig | 


nal 


„ 1 aA. as 


ee 
"contained 7 * Caſ ry im Chan 3 
anal Bill ito-- explaii a Decrec Im all voluntary Set TIA 
ni bas. 4 10 Syn 31d Page 79 Cireumſtamees ought tc be r 
. ere a Deeree was drawn 1 | ſued,” except where tlie Cir- 
Ali different : from: the Pakts by | 7 IN are not ee 
„Miſtakte, beld notpiroperforaBill | - tho Party is under 4 ity, 
e Reden, but a Rehearing, 182 Eo 0 (2H 94g gn 5 
Gli ol . + 0] 2.149. 2 | When a Deed. is ade 
ii; i" Deep eus und other Writings: Conſiderations, Equity wi 90805 
A Recital lin a Deed that it was the N 15 Defect in the Exvebtion, 
"Intent of the Parties to tevy a 10a 256 
Fine to be declared to ſuch U by Al inrolled Deed; hots the E. 
- -ſhall bind the Parties tho no Co- ſtate paſſeth by the Inrollment, 
venant therein to levy a Fine; 712 is Evidenee; otherwiſe not, 259 
A Recital in a Deed, that whereas | In 12 Securities, that which 
Defendant was to pay Plaintiff rior in Time ſhall have the 


KCL LIOIIE 


f 


loo J. for a Matriaj 6 Portlon | os 5 erenceg e | 4 
for his Daughter, and thereupon | -!' + 5 — 
Plaintiff covenanted to ſettle Deve. 


Lands of that Value and aſter late in en e ſhall "A 
Defendant reſuſed to pay -any | -* tile Name of Hang tul, 
more than 320 J. Deereed that | Plate laid vp ſhall not, 12 

ae would bind Defendant to A Deviſe to a Wife of Monies to 
pay 10pO ,. and that an Action be diſtributed among her Chil- I 

of Covenant Word, lie on the | dxen as ſhe ſhould think fit; if 9 
Reoital, 8 09. 944 ee the Wife marry again, the Mo- 

having Power tw Aimit Lande to] ney ſhall be equally diſtributed, 

ſuch Us as he ſhould appoint, | beeauſe the Power to diſpoſe it 
limited the ſame by Deed with- - * unequally was with Intent to 
<5 Le. Power af Revocation re- | -preſerve Obedience to her, which 
ſerved, and after burnt tho Deed, latent fails when ſhe marries, 18 
and by a new Deed appointed. A Deviſe ont of a Leaſe for Years, 
::new.Uſos;'but held that the firſt | if that Leaſe be determined, 

Limitation ould prevall, and] fhall not be made good out of 

:5theſabſequent be void, for the | the Perſonal Eſtate, 22 

d firſt!: Deed and laſt Will take A. Deviſe of a perſonal Thing in 

S Place; but if the Power reſerved Remainder held to be void, 40 
„de. to ſuch Uſes as. ſhall: from A Man having deviſed Lands to bis 
Time 10 Lime be limited; then Executors for Payment of Debts, 

i > laſt Limitation will prevail, ſupject in the firſt Place to, an 

061 $632fh Annuity of 50 J. to his Wife; de- 

4 Frandulews: Doed good. again ere the Debts ſhould 155 

the Grantor, 13283 the Preference, 

A Deed not read to the Patty be- A Deviſe to a Wife of Houthola 
fore exceuted, no ſufficient Rea. £ Goods and Stuff ſhall paſs Plate 
5 ſet it aide, © 5 194 1 common Uſe and * bon 

2 | _ © huable 
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— Tolle of ths Principal Motrerr : 
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TE 1 | Tughle Things in \ Polleſion af the 
in the. Kae dance Life-time, 
rings, Goc. Page 64 

e.of Frechol 14 01 or Cor pybold 
Lands, in Mortgage mall paſs 
"the, Equity of Redemption. to 
the Deviſee, 65 
A Deviſe among ll "bis Grand 
children, and after. the Deviſe, | 
and before the Teſtator's Death, 
rc Child, was born: Held | 
that ſhould; haye a Share, 105 
A Deviſe to H. of 3000 l. on Sor. 
dition ſhe gave Security to leave | 
100 J. a- piece to her two 


A Deu 


8 © 
4 


B.—— H. died before the Te- 
ſtator, and. the e were 
held to be loſt, 1 _— 
A Deviſe of 1900 /. to Daugh- 
ter to be difp oſed = —4 for the 
Benefit of — Children as ſhe 
pleaſed; ſhe dicd, and her Huſ- 
band being Adminiſtrator, in- 
ſiſted the 1000/7. was a: veſted 
Intereſt, and not tranſmiſſable to 
the Children: Held a Truſt for 
the Children equally, . 110 
A Deviſe to a Daughter of. 500 l. 


and if ſhe died before 30 and 


unmarried, to go over; ſhe re- 
cCeived the Money, but died be- 
fore 30 and Wee Held 
the Deviſe over «oli 13371 
5 a Deviſe to a younger Child, a 
. on who is Heir at Law, and bath | 
a fair Inheritance, tho a.youn- | 


A Deviſe to a Truſtee to di 


Chil-| {1 £2 
dren, and 50 J. a- piece to A. and 


407 ö 


1b a Term. be raiſed to pay 


A Deviſe after 


* Child, ſhall not take, 158 
N Deviſe of a Term of Years to 


and alſo to ſuch other Children 


as the ſhould, have : Held: ho! | 88 


after · born Children ſhould en ot 


take, bein ng 9 of Limitation 
and not of Purchaſe, 386 


Al Davile of Lands to 5. f he pay- 


e his Debts,, will charge: The 
Land; but a Deviſe of Land in 
one Part, and Direction to pay- 
his; Debts in another Part, wil 


not be ſuſheicat, ta charge the 
3 Land, 1 


„ in 72 192 
poſe as 
he ſhould think fit; Equi 


ty will 
give it to the Heir at Law, 198 


A Deviſe; of Goods to 4. for Life, 


- Remainder. to Bl is good, and 
B. by Bill may-compell 4. to 
Heat for the Goods, 206 
Deviſe toda Daughter, ſhe pay- 
ing too. to another Daughter 
by a Time limited, ort on Failure 
then a Deviſe over of the ſame 


Land to another Daughter; if the 
firſt Deviſee pay not the Monies 


by the Time limited, the ſecond 
| Dapghto ſhall have the Land, 
n 5 nid „Blucom bid. 

a Le- 
gaqy at 18 or Marriage, and the 
Party live to 18 and diſpoſe 
thereof, ſuch Diſpoſition ſhall 
be good tho' Me: Monies were 
not raiſed, + tl eino 
FRO without Iflue 
"generally is ved, ng bn 


A Deviſe, of an [Eſtate to A on 


Condition ſhe married a'particu- 
lar Perſon, and if not; a Deviſe 
over; Equity cant relieve her, 


2 but the Deviſee over niuſt have 


the Eſtate ; but not deviſed o- 
ver, Equity would relieve, 220 
A. deviſes: 600 J. to each of his 


(li Daughters, and aſterwards gives 
his Daughter and her Children, 


Zone of his Daughters 600 J. in 
- Marriage, ſuch Marriage, Por- 
21 5 * be in full oh: og Le- 
| (224 
Fe Doviſe to a d Dau ghter 
ef a data Eſtate — 


to 


— tt. ttt. GT 


1 * m =_ — 6 nnn 


8 i 


contained i in: \the: 5 ef in Chamtery, 


: to her; i in Equity, 
rendered to the Ie. of his Will, 
Page 234 

After a Deviſe for” three Lives 


the Devifor made a Leaſe of 


the ſame Eſtate for three other 


Lives: Held to be a Revocation 
of the Deviſe, 


his Iſſue, and for Default of II. 
- Fog to B. held void, 5 


Diſcovery and Relief, | 
A Perſon having a legal Title as 


an Heir, &c. not intitled in 
Equity to a Diſcovery of Deeds, 
c. but a Perſon having an 


equitable Title as a Mortgagec, 


Goc. is intitled to ſuch Diſco- A Term of 99 Years limited to 


F very, which makes the 


iffe- 
rence between a legal a an 


equitable Title, 24 
A Purchaſor on a valuable Con- 


* 


ſideration may ſet forth the Con- | 


ſideration, and plead the Pur- 


cugls to a Bill brought for Dif | 


43 | 
A. by Will having given his Wife 


hp pig Writings, 
aintiff having borrowed 100 J. 


Pl 
gave Judgment to pay 20001, | 


after the Death of a Perſon to | 


Whoſe Eſtate he was intitled to 


a Remainder in Fee; the Defen- | 
dant being informed that a Court 


of Equity would ſet aſide ſo un- 


reaſonable a Bargain, filed his | 
Bill that Plaintiff might repay | 
his Money, or be prevented from | 
ſceking Relief. Plaintiff in An- 


ſwer refuſed to pay the Money, | 
but inſiſted on his Bargain, and 
ſwore he would never ſeek Re- 
lief; yet after Death of Tenant 
for Lifo brought his Bill to be re- 
_ lieved: — on Payment of 


tho' not ſur- ; 


| Plaintiff having filed bis Bill to,be 


223 0 


287 


Money lent with Intcreſt, ond 
to be delivered wg 7 12 5 2 


repaid 50 J. which Defendant | 
| had extorted from him to avoid 
a Proſecution, decreed. the Pay- 


8 | ment, | ; EE . 1; 1 . FA | ibid. 
| 284 | 10 
A Perſonal Eſtate deviſed to A. and | 


Douer and Jointure. 


The Widow of a Truſtee. ſhall. be 

barred of Dower, 43 
A Widow accepting a Jointure. i in 

Bar of her cuſtomary Part ſhall 

be bound thereby, e 
No Jointreſs can be relieved a- 
gainſt an Heir at Law where 
theres a Term to attend the In- 
heritance; much leſs where the 
'Termor is a Purchaſor, 212 


raiſe 2001. a· piece to Daughters, 

and for ſuch other Uſes as 4. 

ſhould by Will appoint, who dy- 
ing without appointing Uſes, the 
Widow brought her Writ of 
Dower, but could have no Re- 
lief; for Equity could not charge 
the; Term with Dower, 233 


more than her Dower would 
amount to, tho not mentioned 
to be in Bar of Dower, and de- 
viſed the Reſidue of his Eſtate 
away: Held to be in full of 
Dower, me 234 


E 
"Evidence, witneſſes, Proof, 


AN Original loſt was ſupplied 
on Proof that there was fa 

Original, 0. 
New 1 of Facts i in ue Fu 


fore a Decree, no ſufficient 
4 1 Ground 


ATable of 
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52 


the Primipal Mattaro 1 


„ —— Sap 2 * — 3 COS 


road 'for 4 Bill of Royiew ; 
; - but” new Ptoof diſcovered fince 


1 the L rec is a ſufficient Ground 
for a Bill of Reviow, Pa 31 
Ord ders muſt 'be drawn up ang en- 


tered by the Regiſtet before the 


bear Authority, for the Repifters | | | 


Minutes are only a W. 


ant pe 
an Order, 


© dc. 


A Collateral Proof malt pever b de 
admitted againſt the expreſs | 
Words of a Bill, but the Intent 


Truſt may de ſupplied by 


ok a 
Proof, 
| Plaihtiff's own Proof of Defendan's $| 

Contempt allowed, 132 
Wirneſſes muſt be examined before | 


Replication if Plaintiff doth, 136 
The Depoſition of a Witneſs, | | 
Who was by Order re-examined | 
* Prerenco of Surprize, was | 


ppreſſed, 178 


itions in 4 former Cauſe be- 


Pen other Parties read, 


paſſeth by the Inrollment, is Evi- 
- dence, otherwiſe not, 259 
A Settlement under which Plain- 
tiffs claimed being Joſt, but 
proved by Plaintiffs themſelves 


| 12 Years ago when they had no 


ntereſt therein, was admitted 
Evidence at Law, 2860 
De ſitions taken in a Cauſe where 
Tenant for Life only is Party 
cannot be Evidence againſt the 


, Reverſioner or Iſſue of Tenant 
1 in Tail, 


A Devaſtavit in Law in ſome 

Caſes relicvable in Equity, 1 

Being made an_Executor doth not 

1 always extinguiſh a Debt from 

, the Exccutor, F 
f 


7 


: 


"184 | * 
An inrolled Deed, where the Eftate | 


35 


| A Executor 
8 5 264 5 
Eretuto: and adminitrator, = 

- confeſſed 


An Precutor ſhal! be diſchitped in in 
Wy. on Payment to the Wife 
br & Legacy given to her with- 
out the intermeddling of her 
Husband. age 22 
Fr an Executot aſſent to a Legacy, 
and die before nes ſuc Aſ- 

- ſent is 800d, | 
APromife by 


Executor to Fr, 
eſtator bY pry al the Legacies 

5 Caſe he would not alter his 
Will, ſhall bind tho' he does not 
receive out of the Teſtator's 
Eſtate or Effects, ſufficient to 
? ſuch Legacies, 334 
e's ba or Truſtea ſhall not 
e a Mortgage out of the 
Mlonies ariſing by Sale of other 
Lands directed to be ſold for 
Payment of Debts, becauſe the - 
| Mortgagee can have no Damage, 
being ſceured by his Mortgage; 
5 but if the Mo 


rtgagee ſhould be 
id thereout other lrg 
might loſe their Debts, 
If the Obligee make the oute 
Executor in Truſt for his C il 
8 on, this in Equity ſhall not be 
an Extinguiſhment of the Debt, 
2 
(A, Executor for his Indemnity 
may prefer his Bill 1 455 Cre- 
ditors and Legatces, in order to 
paſs his Accounts and compel 
them to abate in Proportion on 
Defect of Aﬀets, 83 
leaded Fully admi- 
niſtred, and a Bill was brought 
for Diſcovery of Aﬀets ; and 
pending the Suit, the Executor 
a Judgment to another 
_ Creditor : Decreed the Executor 
to pay the whole Debt, 93 
Upon the Act of Diſtribution of 
Inteſtates Eſtates, refolved 1 
the 


oa 1 I= Ga, e D 
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ir © thornſiama Part belonging to 
the Adminifirator. ef a Een i 
olf London dying inteſtate: is not 

0 within the Act, ni Page 85 14 
Where a Man makes an Executor, his own Name he had veſted the 
to wham he deviſes all the Re. 
ſidue, and the Executor dies be- 
fore the Teſtatar, he who takes 
- Admidiſtration can teſtamento 
anner ſhall be liable ta make 
Diſtribution ofſuch Neſidue, ibid. 
Where a Child dies and the Mother 


adminiſtors, ſhe ſhall not be com- 
_ pelled to make Diſtribution a- 


mong the ed Brothers and | 


Siſters, ibid. 
A Doviſa W ki to B. to put 
him out Apprentice at 17, and 
B. died before 17: Decreed to | 
be paid to B. s Adminiſtrators, 89 
On the er of Diſtributions, it 
iſputed whether a Grand- 

E _ ſhould have an equal 
£ Share with a Brother of Siſter : 
Held ſhe ſhould not; and it be- 
ing diſputed whether a. Brother 
of the Half Blood ſhould have 
equal Share with Brother of the 
- Whole: Blood: Held he ſhould 
have only Half a Share, 95 


A Deviſe to Brothers and Siſters, 


and his poor Kindred, to bo di- 
ſtiributed at the Diſeretion of his 
Executors: Held that poor Kin- 


gree beyond thoſe named in the 
Will wy the Executors to di- 
ſtribute equally, | 96 
B. having received 291. in Part of 
Rent due to 4. of whom he 
was Adminiſtrator, and having 
- taken a Note of 31 J. Remainder 


of the Rent due, died inteſtate, | 
and the Queſtion was whetherthe | 
Adminiſtrator of FB. or Admjni- | 


| 


dred ſhould extend only.one De- | 


—_— 


firator-dso-bonis uon of 4; tould N 
habe the Rent & Held the Admi- 
niſtrator of B. ſhould have it; 

for that by taking the Note in 


Property in himſolf: And held that 
- if a Debt be due to an Inteſtate, 
and the Adminiſtrator takes a 
Security in his 'own Name, if 
the Debt be loſt, this ſhall be a 
N Deraffacit in the. Adminiſtra- 
tor: 5. b! Page 100 
A Devife af the Reſidue of a Per- 
ſonal Eſtute to the Executor in 
Fruſt fon Teſtator's Wife, if the 
Wife dies before the Teſtator, 
fuch Refidue ſhall belong to 
the Executor, and not go to the 
Teſtator's next of Kin, 105 
A Queſtion was on the Statute of 
Diſtributions, Whether @ Siſter 
or Brother of tho half Blood 
- ſhoyld have equal Share with 
a Brother or Siſter of the whole 
Blood ? Held the half Blood be- 
ing in equal Degree, ought to 
have an equal Share, 112 
A Grantee of the Cuſtody of a 
Lunatick, and of his Plate, 
with the Rents and Profits there- 
of, purchaſed Lands; the Lu- 
natick dying, a Queſtion was be- 
tween the Heir and Adminiſtra- 
tor, who ſhould have the Benefit 
of the Purchaſe? Held the Ad- 
miniſtrator ſhould, for 1 the 
Money had not been lai 
it had been clear that the Admi- 
niſtrator ſhould have it; and if 
laying out the Money would 
alter the Caſe, it would be in 
the Power of the Grantee of 
the Lunatick to prefer the Heir 


or Lane, as he pleaſ- 


* 
The 


out, „ 


Survivot, and the Heirs of the | 
Body of the Wife by that Huſ- 
| res 4 the Husband dies, leaving 
Iſſue; the Widow: marries a ſe- 
cond Husband and dies, nd tbe | 
Husband takes Adminiſtration ; 
and the Queſtion was, Whether 


he as Adminiſtrator ſhould have | 


the Term, or the Iſſue ? De- 
creed the Iſſue ſhould have it, | 
and took the Words Heirs of the 
Body to be deſcriptio' perſone, 
and not Words ot Limitation, 
- Page 114 
Held that the Equity of Redemp- 
tion ſince the Statute of Frauds 
and Perjuries was Aﬀets to a 
Bond - Creditor, and notwith- 
ſtanding the Alicnation, the Va- 
lue ſhould be Aſſets in the 
Hands of the Heir; and by Stat. 
29 Car. 2. 3. the Truſt of an In- 
heritance is Aſſots to a Bond- 
Debt, 1. 224% 
The Benefit of Leaſes for Years 
| hall go to the Executors, 131 
An Executor cannot demand Al- | 
lowance in Equity of his own 

. Legacy. firſt, different from Rule 
of Law, there Executors may 
prefer their own Debts, 134 
Executor not bound to pay Lega- 
cies witbout Security to refund, 


ibid. 


An Adminillmator mattgages the | 


Inteſtate's Term, and makes 4. 
Executor, and dies. B. takes 


Adminiſtration de boni: nom to 


the firſt Inteſtate, and prays Re- 
demption: Held the Executor 
of A. ſhould redeem, 139 
Three Exccutors being Reſiduary 
N one dying, his Ad- 


_ =” Table of the Primipal Aare 


The 1 ruſt of a Term Was limited [ 
to Husband and Wife and the 


1 


— r + ; 


—— 2 — — 2 


91 miniſtrater prays Diſtribution 
againſt the other two, and Relief 
bag an Sutrvixvorſhip: Decroed 
againſt him, Page 140 
1f an Exccutor: makes a Devaſta- | 
dit and dies, 1 bis Executor is 
liable, nel 1 eb 142 
Held the Exentor and not the 
Heir ſhould _ the CI 
Money, 143, 180 
1f an dente, Badr Ae, he is 
bound to redeem eg e for 
the Benefit of the Heir, 205 
Hops which grew out of old Roots, 
the Perſon dying after Manu- 
rance, goes to the Executor and 
75 not to the Heir, but en, of 
Apples and Nuts, no 
Where a Man gives a particular . 
Legacy to an Executor, the 
Reſidue of his Perſonal Eſtate 
hall go to his next of Kin, and 
not to the Executor, 212, 263 


814 


7 rr 


22 
* 


los a Queſtion, - whether the Heir 


| - or Adminiſtrator de boni, non 
ſhould be intitled to redeem: 
Held for the Adminiſtrator, 227 
A Furnace fixed to a Freehold ſhall 
go to the Executor, and 5 5 
the Heir, | 
A Man having deviſed Jowels 
which were pawned, the Que- 
ſtion was, Whether the Deviſee 
or Executor ſhould redeem the 
ſame? Held the Executor ſhould 
redeem them for Benefit of the 
Deviſee, 472 


Fines and Recoveries, 
Bond given for paſſing a Re- 
covery, which was after- 


wards paſſed, no Pretection a- 
gainſt other Incombrances,.. I 


| 


A 


contained in the Caſes. ein „ aby 


"Ab Recital i in a Deed, that it was 
the Intent of the Parties to ut 


a Fine to be declared to ſuch | 


- . Uſes, ſhall bind the Parties, tho 
no Covenant therein to levy a 
Fung, 110 : Page 3 
9 ＋ of Rodmoticn is barred 


y a Fine, if no Cos within | 


. five Years, 21 


A Fine levied by a Decree to a 17 of Age, and 


teſtate, Queſtion was, Whether 


particular Purpoſe ſhall in E- 


.. quity operate as to that particu⸗- 
© diſtributed, or Real Eſtate to 
_ deſcend to the Heir? Held to be 


lar Purpoſe only; a Fine and 
+. Recovery of Cxſtai que. Truſt 
mall operate as ſtrongly as an 


Eſtate at Law, if upon good 


© - Conſideration, -4--- x7. 3$0 
| Whether a contingent Fee can be 
* VO by a Fine, - £0366 SING 
> f 4 G 2 
Giants. 


Part of a Grant, the wholp is | 
void, 7 


u 


| Heir and antettoz. 


N Executor files his Bill a- 
41 gainſt 4. for a Parcel of |. 
Land which his 'Teſtator had 
agreed to ſell him, and likewiſe | 
againſt the Heir at Law of: Te- | 


ſtator, upon the Contract, 40 |. 


being paid in Part by 4. to his 


Teſtator, who dies before the 


reſt of the Money was paid: 
Held the Executor ſhould bave 


the 140 J. and that 4. might 
— the Heir to execute a 


Conveyance of the Eſtate, 38 


A Term for 500 Vears being raiſed 
for paying 4000 J. a· piece to 


| Held where Lands are to. 2 fold 


0 5 


Lands being 8 by Truſtees 


younger Children at 21 or Mar- 
riage, and one died before: De- 
creed to ſink for the Benefit of 
the Heir, which. ſhewed the Dif- 
ference between | a Legacy and 
a Truſt, . Page 93 


for the Benefit of an Infant, in 
Caſe he acce ted thercof when 
e dying before In- 


this was Perſonal Eſtate to be 


Real Eſtate to deſcend to the 
Heir, 181 96 
On a Bill of Interpleader the Que- 
ſtion was, Whether the Heir, or 


te Widow and Adminiſtratrix 
of an Inteſtate ſhould have ſome 


purchaſe Monies of an Eſtate 


| ſold by the luteſtate, and re- 
| maining unpaid ? Deereed: for 
F the King be deceived as to | 


the Heir, 126 

An Heir's undertaking to pay. Debs, - 
to prevent making ã Will, out of 
Land, ſhall bind bim, 137 


for Childrens Portions, if the Ex- 
ecutor dies the Heir ſhall ſell, 176 


A Perſonal Eſtate ſhall be app lied 


firſt in Payment of Debts and Le- 

gacies, in Eaſe of the Real. E- 
- fiat, and for the Benefit of the 
Heir at 1 n 188 


: Þotchpot. 1 
A Debt que to the Teſtator, tho 
he after declared it a Giſt, ſhall 
be brought into Hotchpot, 12 
If a Freeman of London hath be- 
fore his Death advanced a Child, 
and it is known what ſuch Ad- 
vancement is, it ſhall be brought 
into Hotchpot, not otherwiſe, 279 
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| loc —— For rein it 
dtens Portions 

1. a Legacy be deviſed to a 15 

121 Ar? | payable at & certain Age, 

and no Proviſion for Mainte- 

”/ fiance in the mean time, Equi- 


will decree the Legacy to be | 
4 at Intereſt, and a compe- 


An Infant in the Womb! intitledto 


an equal Share of un Inteſtate's 
Eſtate with other Children that 
are bom, nen 46} 


Injunttion, ITE | 


{No Injunction will be granted al 


Bill and Affidavit tꝭ ſtay Pro- 


cCeedings at Law till the Defen- 


dant prays a Vedi mu: ot is in 
Contempt, 6 
No Injunction or Dedima; concern. 
ing Poſſeſſion, but only to ſtay 
Proceedings at Law, bid. 
An Injunction doth not lie to ſtop 


tent Part of that Intereſt to be a Suit in foreign Parts, 125 


applied for the Benefit of. bro! 
| Legater, 1. 174 
| Joints b Weir nent Friend bring 
© ill for their Legacies of 30 J. 
as piece; and if either died de. 
fore 21, his Share to de to the 
Sutvivor; and if all died before 


that Age, their Portions to go 


oder; | nt inſiſted none | 
of their Portion _ ought to be 


Tr 8 5 212 Doecreed the 


preſent- 
1 exhi i- 


1 a e at if ber of 
the Legatees died under Age, 
che 1 to be applied accord- 
ing to the Will. 116 
An Infants Conſent to a Decree is 
over reverſible; of an adverſary 
Bill otherwiſe 127 
Held" that an inte: Thould 
convey, - 169 
11 a Guictam puls ent Money, 
te lufant When of Age ma 
either acce 
'of make him account for the 
* "Money; but he mult bp 'all | 


ka 


Y Mortgagee allowed Intereſt for 
of the Secartties, | s 


he Securities or done, 
12 


2 


An Injunction granted to the Ex- 
chequer to flop Proceedings 
brought there by Defendant here 
in Nature of a Croſs ul, 161 


Intereſt. 


Two Judgments, one for Battery 
and one for Words, were brought 
into an Account between Plain- 
tiff and Defendant, but no In- 
tereſt was allowed tho long 
D 
Where a is ma able 
in Futuro, 8 no proviion for 
1 5 7 24 2 the 1 time, 
ny will decree Legacy 
d 5 out at Wasrell and 
a competent Part thereof 75 
plied for Maintenance, 
No Intereſt allowed for Sop Debts 
of twelve Years ſtanding, 133 


not Intereſt for the Intereſt decreed up- 


on a Mortgage after F orfviture, 


142 


Money laid out in Repairs, 146 
A Mortgage not to carry Intereſt af- 
ter TO. of Mortgage AT 


H:1d 


a the Coſer. in Chameor 


—————— —— ä ̃—uü—ä—ä — 


1 


Held that where an. Aſſignee pa 
a Mortgagee all that is real 


ly |- 


due, it * Wan for Princl. 5 


„ pal!) Dag 184 
A — ae? at a Time 
mentioned hall carry" Intoreſt | 
from that Time 207 | 
x. a Man indebteti for Principal 
and Intereſt pay Money an Ac- 
count, it ſhall be of plied to ſink 
the Intoteſt in this firſt Place, | 


1 41 AI | 261 
1 1 10 9151638 e 


— and Tenants u 
A 210 2001 Common. 11 
The. Releaſo of one F 
ſhall not projaties dnother Join- | 
rear, 6 
Where [thero are Jolmenunts or 
Joint Executors, Equity will 
mot take away the Benefit of 
Survivorſhip, if there be no 
Words to differ from it; but in 


— 


wow 


K & % 


a Will, if any Intent of the Te- 


ſtator appears to the contrary, 
« then the Court will not 
the Benefit; and a Deviſe joint- 
ly to Exceutors and Legatees | 
Bales no 'Difference, | Bb? "is 


L 


Leaſes, | 


BASES being made by Vir- 
tuo of a Covenant to ſtand 
ſeiſed to ſuch a Power (which is 
void by Law) decreed that Po 
Leſſee ſhould en joy the Leaſes, | 

85 


A Forfeiture was mevdrrid for Non- 
payment of Rent by the firſt 
Leſſee, but a new Leaſe being 
afterwards granted him, his Un- | 
dertenant alſo was compelled 1 


ut | 


The Afignee of a Bankrupt's Lef: 


1. 
1 
| 


ory. _ 
(0 gi. Deeree to AEG a ne- Deaf 
for the Reminder of bis e 


Where a” Leaſe - is bertel 0 fot 
Non. payment of Rent, on Ly- 
ment of the Arrears, Eq ity 
. will decree a new Leaſe with 


like Coyenants ; in ſome Caſes 
not, 339 99 of } 


4-4 115 

A. by Win e bis luteten in a 
Leaſe, which he held of a Dean 
and Chapter, expired ſave nine 


Months, Who recovering renew⸗- 

' ed the Leaſe, and republiſhed 
his Will; the Queſtion was, if 

"the new Eeaſe paſſed by the 
Wille Held that it did paſs by 
the new Publication, 116 
By a Bequeſt of a Moiety of a 

Perſonal Eftate + a Leaſe for Years 
paſſes, 158 
11 a Power to make Leaſes i is ex- 
cceded, the Leaſe held good 
ſo far as the Power extends, 171 
A Leaſe to attend the Inheritance 

Hall go with it, et - 


ſee, who has Covenants to re- 


new, may oblige the 2 5 to 
renew, 


| 183 
A Loa es preſſed to be let at the 


hs ancient Rent, held void for In- 
certainty, . 293 
Legacy. 
Nat due ſo as to bear Intereſt before 
Time limited for Payment; if 
no Time limited, not to bear 
Intereſt till Demand ; if no De- 
mand proved, Intereſt from : : 
ok Bill exhibited, | 

[A Legatce ſhall "take tho miſ⸗ 
named, if there be Certainty 
ſufficient who was the Perſon in- 
tonded to take, f 1 


2 Table 0 tho rin 


x Legacy cannot | be, barred. . 
t .the Lee an i" Limitations, 
Page 22 

TIM charged on ja Real E 
ſtate, if that not ſufficient, the 
late ſhall not be charged. on 
tbe perſonal, x p ibid I 
A Deviſe out of a Leaſe for Years, 
if that Leaſe be determined, 
mall not be made good out of 

| the Perſonal Eſtate, W 
A A LEE payable .at,,21 or Mar- 
_ riage,, with Intereſk ti payable, 
it the Legatce die before 21, or 
Marriage, his Repreſentative 
ſhall have the Legacy, and that 
_ immediately, on the Death of 
.-; the-LEgatec.....:i.ir,d 4 25 
A Legacy on a en to be 
#2 performed ſhall be taken only, |: 
In Terrorem, unleſs ſuch Le acy ! 
| be deviſed over on Breach. of the |. 
Condition; but if no Deviſe 


__ over, the Party ſhall have 5 . 
the 


Legacy, norte 
Breach of the Condition 42 
If a Legacy be deviſed to an 1 In- 
fant, payable at a certain Age, 
and no Proviſion for the Main- 
tenance in the mean time, Equi- 
ty will decree the Legacy to be 
put out at Intereſt, and a com- 
petent Part of that Intereſt to 
de applied for Maintenance, and 
tlie Remainder to be for the Be- 
nefit of the Legatce, - 45 
If Legacies are given to Children 
and to Strangers, and there hap- 
pen a Dofect of Aſſets, the Chil- 
dren ſhall not abate in Propor- 


tion, but the Loſs ſhall fall on | 


the Strangers, i bid. 


. a Settlement be made on a4 
Child, and afterwards a Legacy | 
of exactly the ſame Yeu given | 

[ 


ibid. 


& wt 


it by. Will, Equit ty will eo 
ſſder it as the Gina Sum; Pape 47 


if. a Legatec accept from an Exc- 
1 3 6000 za Bill on a Goldſmith, 


and do not demand the ſame i in 


leo Days, and the -Goldſmith 


break, the Loſs ſnall fa ll on the 


lag Legatee, and not on the Execu- 


tf 7 


72 21016 2247 


" Llinitati on or Suits | and De⸗ 
8 mandg. 
The Statute of Limitations plead- 


ed by an Apprentice to a Bill 
1 16 Voars after his Ap- 
prenticeſhip, held good ; and 
that the ſetting him tree. had ab- 
ſolved him, but the Plea not 
- good as to] ſubſequent Dealin Bb, 


tor, 


4913 14 


A Legacy cannot be barred by the 

. Statute, _ ibid. 
An Account current. for FAY Years, 
[eſpecially where there are mu- 
tual Payments, ſhall not be bar- 


red by the Statute; but if the 
Account be ſettled or ended, and 


no Notice taken for ſix Vears, it 


_ ſhall be concluded by the Sta- 


tute of Limitations, 55 


M 
Goxtpages. " 


A Third Mortgagee W 
the firſt ſhall hold for the 


firſt and third Mortgages _ 

the ſecond Mortgage, 
A Mortgage made payable to the 
Heir or Executor, there before 
Forfeiture the Mor tgagor hath 
Election to which to pay it; but 
if forfeited, it ſhall bc paid to 
the Executor; ; and if neither 


Heir 


[OS 


_ 


c in the Caſes in Chimes. 


Heir nor Executor be named, it 
ſhall be paid to the Executor, 
Page 12, 20 

If a Mortgagee renews a Term, it 


ſhall be for the Mortgagor's Be- 


page he paying all 1 
A fifth Mortgagee bought in tho 


three firſt Mortgages, and on a 


Bill to forecloſe: was decrecd the 
Lands abſolutely, . - ibid, 


7 If a Man having Notice of two | 


Mortgages, purchaſes and buys 


in the firſt Mortgage, the ſecond | 


Mortgagee ſhall be let in on 


Payment of the firſt Mortgage, 


without Regard to the Purcha- 
ſor, I4 
A Man having lent 400 J. gets a 


ſatisfied Judgment aſſigned to 


him; but held that this ſnould 


not protect againſt a ſubſequent 
Mortgage; but if he had lent 


his Money on the Security of 
that Judgment, otherwiſe, 15 
If a Mortgagee in Poſſeſſion af ign| 


over, and the Mortgagor prefers 


his Bill, ſuggeſting that the 
Debt is fully paid, and for: an 


Account of the Overplus, he muſt 
_ make the Mortgagee and all the 
Aſſignees Parties; but if the 


Bill 15 brought for an Account, 


and to pay what is due, he need 


not make the Mortgage a 7 4 


ty, 


If the Mortgagor levy a Fine, KL 


e in quiet Poſſeſſion five Years, 
it ſhalt bar the Equity. of 4 1 

| demption, 3109 
No Words in a. Martgage in Gale 
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